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CITY OF ONTARIO 
CITY COUNCIL AND HOUSING AUTHORITY 

AGENDA 
    FEBRUARY 19, 2019 

 

 
Paul S. Leon 
Mayor 
 
Ruben Valencia  
Mayor pro Tem 
 
Alan D. Wapner  
Council Member 
 
Jim W. Bowman  
Council Member 
 
Debra Dorst-Porada 
Council Member 
 

  
Scott Ochoa 
City Manager 
 
John E. Brown 
City Attorney 
 
Sheila Mautz 
City Clerk 
 
James R. Milhiser 
Treasurer 
 

 

 
WELCOME to a meeting of the Ontario City Council. 
• All documents for public review are on file with the Records Management/City Clerk’s 

Department located at 303 East B Street, Ontario, CA 91764. 

• Anyone wishing to speak during public comment or on a particular item will be required to 

fill out a blue slip.  Blue slips must be turned in prior to public comment beginning or before 

an agenda item is taken up.  The Clerk will not accept blue slips after that time. 

• Comments will be limited to 3 minutes.  Speakers will be alerted when they have 1 minute 

remaining and when their time is up.  Speakers are then to return to their seats and no further 

comments will be permitted. 

• In accordance with State Law, remarks during public comment are to be limited to subjects 

within Council’s jurisdiction.  Remarks on other agenda items will be limited to those items. 

• Remarks from those seated or standing in the back of chambers will not be permitted.  All 

those wishing to speak including Council and Staff need to be recognized by the Chair before 

speaking. 
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ORDER OF BUSINESS The regular City Council and Housing Authority meeting 
begins Public Comment at 6:30 p.m. immediately followed by the Regular Meeting and 
Public Hearings.  No agenda item will be introduced for consideration after 10:00 p.m. 
except by majority vote of the City Council. 
 
(EQUIPMENT FOR THE HEARING IMPAIRED AVAILABLE IN THE RECORDS 
MANAGEMENT OFFICE) 

 
 
CALL TO ORDER (OPEN SESSION) 6:30 p.m. 

 
ROLL CALL  
 
Valencia, Wapner, Bowman, Dorst-Porada, Mayor/Chairman Leon  
 
PLEDGE OF ALLEGIANCE  
 
Council Member Dorst-Porada 
 
INVOCATION 
 
Pastor John Heary, Turning Point International Ministries 
 

 
PUBLIC COMMENTS                                                                          6:30 p.m. 
 
The Public Comment portion of the Council/Housing Authority meeting is limited to 30 
minutes with each speaker given a maximum of 3 minutes.  An opportunity for further 
Public Comment may be given at the end of the meeting.  Under provisions of the Brown 
Act, Council is prohibited from taking action on oral requests. 
 
As previously noted -- if you wish to address the Council, fill out one of the blue slips at 
the rear of the chambers and give it to the City Clerk. 

 
 
AGENDA REVIEW/ANNOUNCEMENTS  The City Manager will go over all 
updated materials and correspondence received after the Agenda was distributed to 
ensure Council Members have received them.  He will also make any necessary 
recommendations regarding Agenda modifications or announcements regarding Agenda 
items to be considered. 
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CONSENT CALENDAR 
All matters listed under CONSENT CALENDAR will be enacted by one motion in the 
form listed below – there will be no separate discussion on these items prior to the time 
Council votes on them, unless a member of the Council requests a specific item be removed 
from the Consent Calendar for a separate vote. 
 
Each member of the public wishing to address the City Council on items listed on the 
Consent Calendar will be given a total of 3 minutes.  

 
1.  APPROVAL OF MINUTES 
 

Minutes for the regular meeting of the City Council and Housing Authority of January 1 and 
January 15, 2019, approving same as on file in the Records Management Department. 
 

2.  BILLS/PAYROLL 
 

Bills December 16, 2018 through January 12, 2019 and Payroll December 16, 2018 through 
January 12, 2019, when audited by the Finance Committee. 
 

3.  A RESOLUTION APPROVING AN IMPROVEMENT AGREEMENT, IMPROVEMENT 
SECURITY AND FINAL PARCEL MAP NO. 19877 LOCATED AT THE NORTHEAST CORNER 
OF HOLT BOULEVARD AND VIRGINIA AVENUE 
 
That the City Council adopt a resolution approving an improvement agreement, improvement security 
and Final Parcel Map No. 19877 located at the northeast corner of Holt Boulevard and Virginia Avenue. 
 

RESOLUTION NO. ________ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, APPROVING AN IMPROVEMENT 
AGREEMENT, IMPROVEMENT SECURITY AND FINAL PARCEL 
MAP NO. 19877 LOCATED AT THE NORTHEAST CORNER OF HOLT 
BOULEVARD AND VIRGINIA AVENUE. 

 
4.  A CONSTRUCTION CONTRACT FOR THE PARCO AVENUE AND PLAZA 

SERENA/GRANADA COURT STORM DRAIN PROJECTS 
 
That the City Council approve the plans and specifications and award a construction contract (on file in 
the Records Management Department) to C.P. Construction Co., Inc. of Ontario, California, for the 
Parco Avenue and Plaza Serena/Granada Court Storm Drain Projects (SM1702 and SM1602) in the bid 
amount of $2,792,015 plus a fifteen percent (15%) contingency of $418,802 for a total authorized 
expenditure of $3,210,817;  and authorize the City Manager to execute said contract and related 
documents, and file a Notice of Completion at the conclusion of all construction activities. 
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5.  AGREEMENTS FOR THE SR-60 AT ARCHIBALD AVENUE INTERCHANGE PROJECT 
 
That the City Council approve: 

 
(A) Amendment No. 2 to Cooperative Agreement R14138 (on file with the Records Management 

Department) with San Bernardino County Transportation Authority (SBCTA) for funding the State 
Route 60 (SR-60) at Archibald Avenue Interchange Project (Project); and authorize the City 
Manager to execute said agreement and future amendments within the authorization limits; and 

 
(B) A Baseline Agreement (on file with the Records Management Department) with SBCTA and the 

State of California to include Trade Corridor Improvement Funds (TCIF) to the SR-60 at Archibald 
Avenue Interchange Project; and authorize the City Manager to execute said agreement and future 
amendments within the authorization limits; and 

 
(C) A Freeway Maintenance Agreement (on file with Records Management Department) with the State 

of California for improvements along SR-60; and authorize the Mayor and City Manager to execute 
said agreement and future amendments within the authorization limits. 

 
6.  RESOLUTIONS UPDATING AUTHORIZED DEPUTY CITY TREASURERS 
 

That the City Council adopt resolutions amending the list of Deputy City Treasurers authorized to invest 
City funds in the Local Agency Investment Fund (LAIF) and in other eligible investment securities. 

 
RESOLUTION NO. ________ 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, PROVIDING FOR THE INVESTMENT OF 
INACTIVE FUNDS IN THE LOCAL AGENCY INVESTMENT FUND 
OF THE CALIFORNIA STATE TREASURY AND HEREBY 
RESCINDING RESOLUTION NO. 2018-154. 

 
RESOLUTION NO. ________ 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, AUTHORIZING THE INVESTMENT OF 
CITY FUNDS AND HEREBY RESCINDING RESOLUTION NO. 2018-
155. 

 
7.  FISCAL YEAR 2018-19 MID-YEAR BUDGET UPDATE REPORT 
 

That the City Council approve the budget adjustments and recommendations as listed in the Fiscal 
Year 2018-19 Mid-Year Budget Update Report. 
 

8.  A RESOLUTION TO APPROVE SALARY RANGES FOR THE APPOINTIVE POSITIONS OF 
FIRE CHIEF AND POLICE CHIEF 
 
That the City Council adopt a resolution to approve base salary range adjustments for the Fire Chief and 
Police Chief positions to maintain the City’s competitiveness in attracting and retaining highly qualified 
individuals and to minimize pay compaction; and to fix in accordance with Government Code Section 
36506 the compensation of these appointive positions by resolution. 
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RESOLUTION NO. ________ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, TO APPROVE THE SALARY RANGES 
FOR APPOINTIVE POSITIONS OF FIRE AND POLICE CHIEF. 

 
9.  PROFESSIONAL DESIGN SERVICES AGREEMENT FOR EQUIPPING WELL NO. 43 
 

That the City Council approve and authorize the City Manager to execute a Professional Design Services 
Agreement (on file with Records Management Department) with Albert A. Webb Associates, Inc. of 
Riverside, California, for Equipping Well No. 43, OMUC Contract No. UT1024, in the amount of 
$212,139, plus a 15% contingency of $31,821, for a total amount of $243,960. 

 
 
PUBLIC HEARINGS 
Pursuant to Government Code Section 65009, if you challenge the City’s zoning, planning 
or any other decision in court, you may be limited to raising only those issues you or 
someone else raised at the public hearing described in this notice, or in written 
correspondence delivered to the City Council at, or prior to the public hearing.   

 
10. A PUBLIC HEARING TO CONSIDER AN ORDINANCE APPROVING A DEVELOPMENT 

AGREEMENT (FILE NO. PDA18-002) BETWEEN THE CITY OF ONTARIO AND COLONY 
COMMERCE ONTARIO EAST LP, TO ESTABLISH THE TERMS FOR THE DEVELOPMENT 
OF TENTATIVE PARCEL MAP 19904 (FILE NO. PMTT18-006) TO SUBDIVIDE 85 ACRES OF 
LAND INTO NINE NUMBERED LOTS AND SIX LETTERED LOTS FOR PROPERTIES 
BOUNDED BY MERRILL AVENUE TO THE NORTH, SAN BERNARDINO/RIVERSIDE 
COUNTY LINE TO THE SOUTH, ARCHIBALD AVENUE TO THE EAST, AND THE 
CUCAMONGA CREEK FLOOD CONTROL CHANNEL TO THE WEST, AND LOCATED 
WITHIN THE BUSINESS PARK (PLANNING AREA 1) AND INDUSTRIAL 
(PLANNING AREA 2) LAND USE DESIGNATIONS OF THE COLONY COMMERCE CENTER 
EAST SPECIFIC PLAN (APNS: 0218-311-02, 0218-311-03, 0218-311-08, AND 0218-311-10) 
 
That the City Council introduce and waive further reading of an ordinance approving a Development 
Agreement (File No. PDA18-002 on file with the Records Management Department) between the City 
of Ontario and Colony Commerce Ontario East LP, to establish the terms and conditions for the 
development of Tentative Parcel Map 19904 (File No. PMTT18-006). 

Notice of public hearing has been duly given and affidavits of compliance are on file in the Records 
Management Department. 
 
Written communication. 
Oral presentation. 
Public hearing closed. 
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ORDINANCE NO. ________ 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, APPROVING A DEVELOPMENT 
AGREEMENT, FILE NO. PDA18-002, BETWEEN THE CITY OF 
ONTARIO AND COLONY COMMERCE ONTARIO EAST LP, TO 
ESTABLISH THE TERMS FOR THE DEVELOPMENT OF 
TENTATIVE PARCEL MAP 19904 (FILE NO. PMTT18-006) TO 
SUBDIVIDE 85 ACRES OF LAND INTO NINE NUMBERED LOTS 
AND SIX LETTER LOTS.  THE PROPERTIES ARE BOUNDED BY 
MERRILL AVENUE TO THE NORTH, 
SAN BERNARDINO/RIVERSIDE COUNTY LINE TO THE SOUTH, 
ARCHIBALD AVENUE TO THE EAST, AND THE CUCAMONGA 
CREEK FLOOD CONTROL CHANNEL TO THE WEST, AND 
LOCATED WITHIN THE BUSINESS PARK (PLANNING AREA 1) 
AND INDUSTRIAL (PLANNING AREA 2) LAND USE 
DESIGNATIONS OF THE COLONY COMMERCE CENTER EAST 
SPECIFIC PLAN, AND MAKING FINDINGS IN SUPPORT THEREOF 
– APNS:  0218-311-02, 0218-311-03, 0218-311-08, AND 0218-311-10.  

 
11. A RESOLUTION OF NECESSITY FOR THE ACQUISITION BY EMINENT DOMAIN OF A FEE 

INTEREST IN CERTAIN REAL PROPERTY LOCATED BETWEEN EUCLID AVENUE TO THE 
EAST, BETWEEN “D” STREET TO THE NORTH, “B” STREET TO THE SOUTH, AND LAUREL 
AVENUE TO THE WEST 

 
That the City Council conduct a public hearing and adopt a Resolution of Necessity declaring that the 
acquisition of fee interests in certain real property, more particularly described as Assessor Parcel No.’s 
1048-565-01 and 1048-565-03; 1048-565-02; 1048-566-01 and 1048-566-11; 1048-566-02; 1048-566-
03; 1048-566-08, for infill affordable housing and public parking in the City of Ontario, California, 
which comports with the Downtown Ontario Mixed-Use District. 
 

Notice of public hearing has been duly given and affidavits of compliance are on file in the Records 
Management Department. 
 
Written communication. 
Oral presentation. 
Public hearing closed. 
 

RESOLUTION NO. ________ 
 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE 

CITY OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY 
EMINENT DOMAIN OF A FEE INTEREST IN CERTAIN REAL 
PROPERTY LOCATED ON C STREET AND EUCLID AVENUE, 
BETWEEN D STREET TO THE SOUTH AND LAUREL AVENUE ON 
THE WEST, MORE PARTICULARLY DESCRIBED AS ASSESSOR 
PARCEL NOS. 1048-565-03 AND 1048-565-01, FOR INFILL 
AFFORDABLE HOUSING AND PUBLIC PARKING PROJECT IN THE 
CITY OF ONTARIO, SAN BERNARDINO COUNTY, CALIFORNIA. 
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RESOLUTION NO. ________ 
 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE 

CITY OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY 
EMINENT DOMAIN OF A FEE INTEREST IN CERTAIN REAL 
PROPERTY LOCATED ON C STREET, BETWEEN EUCLID AVENUE 
ON THE EAST AND LAUREL AVENUE ON THE WEST, MORE 
PARTICULARLY DESCRIBED AS ASSESSOR PARCEL NO. 1048-
565-02, FOR INFILL AFFORDABLE HOUSING AND PUBLIC 
PARKING PROJECT IN THE CITY OF ONTARIO, SAN 
BERNARDINO COUNTY, CALIFORNIA. 

 
RESOLUTION NO. ________ 

 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE 

CITY OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY 
EMINENT DOMAIN OF A FEE INTEREST IN CERTAIN REAL 
PROPERTY LOCATED ON D STREET, BETWEEN EUCLID AVENUE 
TO THE EAST, AND LAUREL AVENUE TO THE WEST, MORE 
PARTICULARLY DESCRIBED AS ASSESSOR PARCEL NOS. 1048-
566-01 AND 1048-566-11, FOR INFILL AFFORDABLE HOUSING 
AND PUBLIC PARKING PROJECT IN THE CITY OF ONTARIO, SAN 
BERNARDINO COUNTY, CALIFORNIA. 

 
RESOLUTION NO. ________ 

 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE 
CITY OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY 
EMINENT DOMAIN OF A FEE INTEREST IN CERTAIN REAL 
PROPERTY LOCATED ON D STREET, BETWEEN EUCLID AVENUE 
TO THE EAST, AND LAUREL AVENUE TO THE WEST, MORE 
PARTICULARLY DESCRIBED AS ASSESSOR PARCEL NO. 1048-
566-02, FOR INFILL AFFORDABLE HOUSING AND PUBLIC 
PARKING PROJECT IN THE CITY OF ONTARIO, SAN 
BERNARDINO COUNTY, CALIFORNIA. 

 
RESOLUTION NO. ________ 

 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE 

CITY OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY 
EMINENT DOMAIN OF A FEE INTEREST IN CERTAIN REAL 
PROPERTY LOCATED ON D STREET BETWEEN EUCLID AVENUE 
TO THE EAST, AND LAUREL AVENUE TO THE WEST, MORE 
PARTICULARLY DESCRIBED AS ASSESSOR PARCEL NO. 1048-
566-03, FOR INFILL AFFORDABLE HOUSING AND PUBLIC 
PARKING PROJECT IN THE CITY OF ONTARIO, SAN 
BERNARDINO COUNTY, CALIFORNIA. 
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RESOLUTION NO. ________ 
 

 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE 
CITY OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY 
EMINENT DOMAIN OF A FEE INTEREST IN CERTAIN REAL 
PROPERTY, WHICH IS A PARKING LOT LOCATED ALONG THE 
ALLEY BETWEEN B STREET TO THE NORTH, AND C STREET TO 
THE SOUTH, EUCLID AVENUE TO THE EAST, AND LAUREL 
AVENUE TO THE WEST, MORE PARTICULARLY DESCRIBED AS 
ASSESSOR PARCEL NO. 1048-556-08, FOR INFILL AFFORDABLE 
HOUSING AND PUBLIC PARKING PROJECT IN THE CITY OF 
ONTARIO, SAN BERNARDINO COUNTY, CALIFORNIA. 

 
 
ADMINISTRATIVE REPORTS/DISCUSSION/ACTION 

 
12. A RESOLUTION AUTHORIZING THE ISSUANCE OF MULTIFAMILY HOUSING BONDS 

AND RELATED BOND DOCUMENTS FOR THE ACQUISITION AND REHABILITATION OF 
ONTARIO TOWNHOUSES, LOCATED AT 1360 EAST D STREET 
 
That the City Council approve a resolution authorizing the issuance of multifamily housing revenue 
bonds in an amount not to exceed $25,200,000 for the purpose of financing the acquisition and 
rehabilitation of Ontario Townhouses, approving and authorizing the execution and delivery of any and 
all documents (on file with the Records Management Department) necessary to issue the bonds and 
implement the resolution, and ratifying and approving any action heretofore taken in connection with 
the bonds. 
 

RESOLUTION NO. ________ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, AUTHORIZING THE ISSUANCE, SALE 
AND DELIVERY OF MULTIFAMILY HOUSING REVENUE BONDS 
RELATED TO THE FINANCING OF ONTARIO TOWNHOUSES 
APARTMENTS, AUTHORIZING THE EXECUTION AND DELIVERY 
OF RELATED DOCUMENTS, AND APPROVING ACTIONS IN 
CONNECTION THEREWITH. 

 
 

 
STAFF MATTERS 

 
“SOUND THE ALARM – SAVE A LIFE” / PULSEPOINT 
 
City Manager Ochoa 
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COUNCIL MATTERS 

 
Mayor Leon 
Mayor pro Tem Valencia  
Council Member Wapner 
Council Member Bowman 
Council Member Dorst-Porada  
 

 
ADJOURNMENT 
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Improvements will include AC pavement, road widening, curb & gutter, sidewalk, access ramp, 
parkway landscaping with irrigation, street lights, fiber optic conduit, fire hydrants, water service, sewer 
lateral, and a storm drain lateral. Improvements in parkway landscaping will be consistent with current 
City approved drought measures.  
 
The developer has entered into an improvement agreement with the City for Final Parcel 
Map No. 19877 and has posted adequate security to ensure construction of the required improvements. 
 
The map meets all conditions of the Subdivision Map Act and the Ontario Municipal Code and has been 
reviewed and approved by the City Engineer. 
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RESOLUTION NO. ________ 
 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, APPROVING AN IMPROVEMENT AGREEMENT, 
IMPROVEMENT SECURITY AND FINAL PARCEL MAP NO. 19877 
LOCATED AT THE NORTHEAST CORNER OF HOLT BOULEVARD 
AND VIRGINIA AVENUE. 
 
WHEREAS, Tentative Parcel Map No. 19877, submitted for approval by the 

developer, Virginia-Holt Housing, L.P., (Mr. Michael Finn, Managing Member) of 
Rancho Cucamonga, California was approved by the Planning Commission of the City 
of Ontario on August 22, 2017; and 

 
WHEREAS, Tentative Parcel Map No. 19877 consists of one (1) residential lot, 

being a subdivision of lots 1 to 4 of Tract No. 1756 as recorded in book 29, page 74, 
together with the west 3.5 acres of lot 9 as recorded in book 12, page 51, of the revised 
Map of Hanson’s Company Addition to Ontario as described in Instrument 
No. 2011-0173126, in the Office of the Recorder of San Bernardino County; and 

 
WHEREAS, to meet the requirements established as prerequisite to final 

approval of Final Parcel Map No. 19877, said developer has offered an improvement 
agreement, together with good and sufficient security, in conformance with the City 
Attorney’s approved format, for approval and execution by the City; and 
 

WHEREAS, the real property being subdivided by Final Parcel Map No. 19877 is 
currently owned by the Ontario Housing Authority, which intends to transfer said 
property to Virginia-Holt Housing, L.P.; and 

 
WHEREAS, following approval by the City Council, Final Parcel Map No. 19877 

and the associated conveyance/financing documents shall be recorded in the following 
order: (1) Final Parcel Map No. 19877; (2) grant deed, conveying the property to 
Virginia-Holt Housing, L.P.; (3) subdivision improvement agreement; and (4) any and all 
financing documents.  

  
NOW, THEREFORE, BE IT RESOLVED, by the City Council of the City of 

Ontario, California, as follows: 
 

1. That said Improvement Agreement be, and the same is, approved and the 
City Manager is authorized to execute same on behalf of said City, and 
the City Clerk is authorized to attest thereto; and 

 
2. That said Improvement Security is accepted as good and sufficient, 

subject to approval as to form and content thereof by the City Attorney; 
and 

 
3. That Final Parcel Map No. 19877, be approved and that the City Clerk be 

authorized to execute the statement thereon on behalf of said City. 



 

 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution. 
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



 

STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
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At the completion of the project, existing flooding on Parco Avenue and Plaza Serena/Granada Court 
will be minimized and driving conditions, pedestrian access and safety throughout the area will be 
improved.   
 
In January 2019, the City solicited bids for this project with 9 bids received.  The following is a 
summary of the bid results: 
 

COMPANY LOCATION TOTAL BID AMOUNT 

G.J. Gentry General Engineering, Inc.* Upland, CA $2,784,360 
C.P. Construction Co., Inc. Ontario, CA $2,792,015 

JM Olvera Engineering, Inc. Highland, CA $3,317,725 
Weka, Inc. Highland, CA $3,459,609 

Downing Construction, Inc. Redlands, CA $3,515,438 
Leatherwood Construction Fountain Valley, CA $3,841,890 

DDH Apple Valley Construction, Inc. Apple Valley, CA $4,411,600 
Mehta Mechanical Company, Inc. La Palma, CA $5,633,025 

Norstar Plumbing & Engineering, Inc. Alta Loma, CA $7,713,521 
 
*G.J. Gentry’s bid was found to be non-responsive. 
 
C.P. Construction Co., Inc. submitted the lowest responsive bid and has performed similar work in a 
satisfactory manner. 
   
ENVIRONMENTAL REVIEW:  The environmental impacts of this project were reviewed as part of 
the Mitigated Negative Declaration (MND) for the Master Plan of Drainage prepared pursuant to the 
provisions of the California Environmental Quality Act (CEQA) that was approved by the City Council 
on December 4, 2012.  Staff has determined that the project is substantially consistent with the facilities 
identified in the Master Plan of Drainage and the associated MND prepared for it and no further CEQA 
analysis is required. 
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Fiscal Year 2018-19 
Mid-Year Budget Update

February 19, 2019



Click to edit Master title style

2

FY 2017-18 
Actuals

FY 2018-19 
Revised Budget

FY 2019-20 
Projected 

FY 2020-21 
Projected 

FY 2021-22 
Projected 

FY 2022-23 
Projected 

Total Revenues $         218,128,613 $         223,080,581 $         228,951,924 $         232,147,680 $         237,391,511 $         245,380,160

Transfers-In 40,654,821 36,057,229 38,409,940 39,274,360 34,984,115 33,201,960

Total Revenues & Transfers-In $         258,783,434 $         259,137,810 $         267,361,864 $         271,422,040 $         272,375,626 $         278,582,120

Total Expenditures $        234,299,367 $         251,884,474 $         260,718,511 $         268,662,912 $         277,846,411 $         286,818,595

Transfers-Out 20,075,715 10,730,262 6,220,000 6,220,000 6,220,000 6,220,000

Total Expenditures & Transfers-Out $        254,375,082 $         262,614,736 $         266,938,511 $         274,882,912 $         284,066,411 $         293,038,595

Recommended Uses of FY 2017-18 
Surplus $            4,345,187

Surplus/(Deficit) $      4,408,352 $         868,261 $         423,353  $  (3,460,872) $ (11,690,785) $ (14,456,475)

5 Year Financial Forecast
Revenue vs. Expenditures

• Transfers-Out (recurring) $6,220,000: $2 million Public Safety Equipment Reserve; $1.5 million City Facilities Reserve; $1 million ongoing Facilities Maintenance; 
$900,000 Pavement Management Program; $370,000 AD Parkway Contribution; $300,000 Leave Liability; $150,000 Dispatch Communications Reserve
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FY 2018-19 Revised Budget

Estimated Beginning Fund Balance - 7/1/2018 $             51,248,503 

Revenues & Transfers-In $             254,011,899 

Expenditures & Transfers-Out $           (260,677,557)

Mid-Year Quarter Recommendations:

Revenues & Transfers-In $                5,125,911

Expenditures & Transfers-Out $               (5,528,151)

Estimated Ending Fund Balance – 6/30/2019 $             44,180,605

Percentage of General Fund Recurring Appropriations 18%

Fiscal Year 2018-19 
Mid-Year Budget Update
General Fund Reconciliation
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Consumer Confidence Index
Jan   120.2
Consumer Price Index
Dec   0.1%

Unemployment
U.S.  4.0          (Jan)
CA    4.2          (Dec)
I.E.   4.0          (Dec)

Purchasing Managers Index
U.S. 56.6 (Jan)
I.E. 51.7  (Dec)

U.S. Economy Is Slowing…GDP growth at a 2.6% annual rate in the fourth quarter (Economists’ 
estimate in a WSJ survey)

-Josh Mitchell Jan 30, 2019

“Shock events such as government shutdowns tend to have sharp, but temporary, impacts on 
consumer confidence.”

-The Conference Board

“The Inland Empire economy is slowing — but still outperforming the nation, a government index 
shows.”

-Jonathan Lansner “Inland Empire Economy Cools But Still 16th Best In Nation, By This Measure.” Orange            
County Registrar, Jun 18, 2018

GDP increased at an annual rate of 3.4% in the third quarter of 2018 

Southern California
(Median Sold Price Existing 

Single-Family Homes)
Dec-18 Nov-18 Dec-17

Price 
MTM% 
Chg

Price 
YTY% 
Chg

Sales 
MTM% 
Chg

Sales 
YTY% 
Chg

Los Angeles $588,140 $553,940 $577,690 6.2% 1.8% -3.0% -16.3%

Orange $785,000 $795,000 $785,500 -1.3% -0.1% -15.5% -18.3%

Riverside $398,000 $400,000 $385,000 -0.5% 3.4% -4.9% -17.7%

San Bernardino $295,000 $299,450 $278,000 -1.5% 6.1% -17.4% -23.1%

San Diego $618,500 $626,000 $605,000 -1.2% 2.2% -7.4% -14.7%

Ventura $640,000 $643,740 $645,000 -0.6% -0.8% -14.0% -13.8%

Source: California Association of Realtors
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FY 2018-19
Adopted Budget

First Quarter
Budget Update

Mid-Year
Budget Update

FY 2018-19 
Revised Budget

Personnel Costs $ 178.7 $ 0.1 $ 2.5 $ 181.3

Operating 28.1 0.4 0.2 28.7

Contractual 10.3 1.1 1.2 12.6

Internal Service 21.8 - - 21.8

Reimbursement Agreements 6.9 - - 6.9

Capital Outlay 0.4 0.1 0.1 0.6

Transfers-Out 8.7 0.5 1.5 10.7

FY2017/18 Carryforward Encumbrances - 3.6 - 3.6

Total Citywide Budget $ 254.9 $ 5.8 $ 5.5 $ 266.2

Fiscal Year 2018-19 
Mid-Year Budget Update
General Fund Expenditures By Category
(in millions)

5
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FY 2018-19
Adopted Budget

First Quarter
Budget Update

Mid-Year
Budget Update

FY 2018-19 
Revised Budget

Personnel Costs $ 223.2 $ 0.3 $ 2.5 $ 226.0

Operating 168.1 2.7 2.0 172.8

Contractual 53.2 3.2 3.2 59.6

Internal Service 31.9 - - 31.9

Debt Service 15.4 - - 15.4

Reimbursement Agreements 15.1 0.1 - 15.2

Capital Outlay 16.0 0.7 0.3 17.0

Transfers-Out 66.1 2.1 2.6 70.8

Total Citywide Budget $ 589.0 $ 9.1 $ 10.6 $ 608.7

Fiscal Year 2018-19 
Mid-Year Budget Update
Citywide Budget – All Funds 
(in millions)

6
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Fiscal Year 2018-19 
Mid-Year Budget Update
Citywide Budget – All Funds

General Fund
47.4%

Special Revenue
11.4%

Capital Projects
1.8%

Enterprise
27.9%

Internal Service
8.3%

OHA
0.8%

RDA/Successor
2.4%

Revenues $546,097,561

Personnel Costs
37.2%

Operating 
Expenditures

28.4%

Contractual 
Services 9.8%

Internal Services
5.2%

Debt Service
2.5%

Reimb Agreements
2.5%

Capital Outlay
2.8%

Transfers-Out
11.6%

Expenditures $608,665,133



SCHEDULE I

 FY 2018-19  First Quarter
Recommended 

Mid-Year FY 2018-19 Actuals
Percent of 

Budget
Revenue Source Adopted Budget Adjustments Adjustments Revised Budget (12/31/2018) Received

Sales Tax 89,400,000$    -$              -$                 89,400,000$     32,590,403$      36%
Business License Tax 7,600,000       -                -                   7,600,000        564,607            7%
Occupancy Tax 15,000,000      -                -                   15,000,000       5,641,642          38%
Parking Tax 3,000,000       -                -                   3,000,000        1,123,513          37%
Franchises 3,300,000       -                -                   3,300,000        356,523            11%
Property Tax 57,900,000      -                -                   57,900,000       17,942,250        31%
Development Related 8,348,000       -                1,016,058         9,364,058        6,507,950          69%
Recreation Programs 940,000          -                -                   940,000           479,826            51%
Interest & Rentals 3,852,920       -                75,000              3,927,920        1,662,698          42%
Miscellaneous Revenues 26,973,373      49,315           63,600              27,086,288       8,944,988          33%
Reimbursables 2,612,315       -                2,950,000         5,562,315        1,329,586          24%
Total General Fund Revenues 218,926,608$  49,315$         4,104,658$        223,080,581$   77,143,986$      35%

Transfers-In 33,247,940    1,788,036    1,021,253       36,057,229     22,480,989      

Total Revenues & Transfers-In 252,174,548$ 1,837,351$   5,125,911$       259,137,810$  99,624,975$     38%

City of Ontario
Summary of General Fund Recommended Revenue Adjustments

Fiscal Year 2018-19
Mid-Year Budget Update 
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SCHEDULE II  

Agency
FY 2018-19 

Adopted Budget
First Quarter 
Adjustments

Recommended 
Mid-Year 

Adjustments
FY 2018-19 

Revised Budget*
Expenditures 
(12/31/2018) % Used

Administrative Services 5,070,970$       168,136$       78,000$         5,317,106$         2,014,065$      38%
Community Life & Culture 12,373,225       216,033         65,259           12,654,517         5,523,310        44%
Development 16,763,885       1,547,623      966,058         19,277,566         7,066,301        37%
Economic Development 12,550,102       1,325,000      -                13,875,102         3,020,818        22%
Elected Officials 601,877            -                -                601,877             231,005          38%
Financial Services 13,246,358       120,782         72,916           13,440,056         5,931,732        44%
Fire Department 58,240,718       106,172         2,591,863 60,938,753         30,435,922      50%
Housing & Neighborhood Preservation 4,152,814         -                -                4,152,814          1,651,063        40%
Human Resources 3,223,218         87,485           110,000         3,420,703          1,332,979        39%
Police Department 98,813,095       1,454,092      109,055         100,376,242       47,350,726      47%
Public Works 21,178,286       242,424         -                21,420,710         8,317,024        39%
Transfers-Out 8,720,000         475,262         1,535,000       10,730,262         9,178,587        86%

Total Expenditures 254,934,548$   5,743,009$    5,528,151$    266,205,708$    122,053,532$ 46%

* Includes FY2017/18 Carryforward Encumbrances

Summary of General Fund Recommended Expenditure Adjustments By Agency 
Fiscal Year 2018-19 

Mid-Year Budget Update 

City of Ontario 
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SCHEDULE III

Fund

Appropriation Revenue Operating Operating Balance

Description Adjustments Adjustments Transfers-In Transfers-Out Impact

Fund 001 - General Fund

Overtime - Fire (Offset by Cal-OES and Emergency Services reimbursements) 1,500,000               1,500,000       -                           

Other Professional Services ref: Merrill Commerce Center Specific Plan-EIR (pass-thru) (CC Approved 2/05/19) 516,058                  516,058          -                           

Engineering Plan Check Services (Offset with Development Related Revenue) 450,000                  450,000          -                           

Citywide personnel related services 110,000                  (110,000)                   

5G Cell tower leases/Revenue earmarked to Fiber Fund (Transfer-out to Fund 035) 75,000            75,000            -                           

Public relations and social media communication services 78,000                    (78,000)                     

Fire Plan Check Services (Offset with Development Related Revenue) 50,000                    50,000            -                           

Art at Ontario International Airport (Offset with donations received) 45,000                    45,000            -                           

Fire materials: CPR Manikin (Offset with Lambeth Memorial Fund deposit account) 8,600                      8,600              -                           

Transfer-Out (to Fund 017) Non-Refundable Underground In-Lieu fees deposit account for Holt Blvd Undergrounding 1,450,000       1,450,000       -                           

Transfer-Out (to Fund 017) donation for James Bryant Dog Park 10,000            10,000            -                           

Vehicles: Police (Investigations Bureau/Forensics) 45,000                    (45,000)                     

Fire Station No. 9 Recruitment, Training & Equipment (Transfer-in from Fund 119) 204,283                  204,283          -                           

Recommended personnel changes - Fire Station No. 9 (Transfer-In from Fund 119) 816,970                  816,970          -                           

Other recommended personnel changes 169,240                  (169,240)                   

3,993,151               4,104,658       1,021,253       1,535,000       (402,240)                   

Fund 015 - General Fund Grants

FY 2018 Urban Area Security Initiative (UASI) Grant: tactical sensor equipment (Fire) 335,000                  335,000          -                           

FY 2019 COPS/ELEAS Grant: frontline equipment (CC Apprvd 12/4/2018) 269,905 269,905 -                           

California Department of Justice Tobacco Enforcement Grant (CC Apprvd 2/5/2019) 41,400 41,400 -                           

FY 2018 Homeland Security Grant: frontline equipment (Police) 32,515 32,515 -                           

FY 2019 Homeland Security Grant: hazardous materials monitoring equipment (Fire) 27,200 27,200 -                           

National Endowment of the Arts Grant - Teen Book Festival FY 2018 10,000                    10,000            -                           

FY 2019 Every 15 Minutes Grant (CC Apprvd 12/4/2018) 6,000                      6,000              -                           

Revise Grant Carryforward Encumbrance from FY 2017-18 (28,650)                   (28,650)           -                           

693,370                  693,370          -                 -                 -                           

                             City of Ontario
Recommended Adjustments by Fund

Fiscal Year 2018-19
Mid-Year Budget Update 
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SCHEDULE III

Fund

Appropriation Revenue Operating Operating Balance

Description Adjustments Adjustments Transfers-In Transfers-Out Impact

                             City of Ontario
Recommended Adjustments by Fund

Fiscal Year 2018-19
Mid-Year Budget Update 

Fund 017 - Capital Projects

Holt Blvd Undergrounding/Revise budget (Transfer-in from Fund 001) 1,450,000               1,450,000       -                           

Police Parking Lot Renovation/Revise budget (CC Apprvd 12/18/2018) - Transfer-in (from Fund 098) 100,775                  100,775          -                           

James Bryant Dog Park (Transfer-in from Fund 001) 10,000                    10,000            -                           

1,560,775               -                 1,560,775       -                 -                           

Fund 029 - Integrated Waste

Revise Grant Carryforward Encumbrance from FY 2017-18 88,331                    (88,331)                     

88,331                    -                 -                 -                 (88,331)                     

Fund 033 - Self Insurance

Insurance premium/Revise budget 100,000                  (100,000)                   

Other professional services 25,000 (25,000)                     

125,000                  -                 -                 -                 (125,000)                   

Fund 032 - Equipment Services

Fire Station No. 9 Vehicle Replacements 1,675,000               (1,675,000)                

1,675,000               -                 -                 -                 (1,675,000)                

Fund 034 - Information Technology

Recommended personnel changes 52,600                    (52,600)                     

52,600                    -                 -                 -                 (52,600)                     

Fund 035 - Information Technology Broadband

Recommended personnel changes (33,384)                   33,384                      

5G cell tower property leases (Transfer-in from Fund 001) 75,000            75,000                      

(33,384)                   -                 75,000            -                 108,384                    

11



SCHEDULE III

Fund

Appropriation Revenue Operating Operating Balance

Description Adjustments Adjustments Transfers-In Transfers-Out Impact

                             City of Ontario
Recommended Adjustments by Fund

Fiscal Year 2018-19
Mid-Year Budget Update 

Fund 098 - General Fund Trust

Transfer-out (to Fund 017) Police Parking Lot Renovation (City Facilities Reserve) 100,775          (100,775)                   

-                         -                 -                 100,775          (100,775)                   

Fund 119 - NMC Public Service Funding Fees

Fire Station No. 9 Recruitment, Training & Equipment (Transfer-out to Fund 001) 204,283 (204,283)                   

Fire Station No. 9 New Fire Personnel (Transfer-out to Fund 001) 816,970 (816,970)                   

-                         -                 -                 1,021,253       (1,021,253)                

Fund 171 - OMC Local Adjacent Streets

Etiwanda Avenue and Airport Drive Intersection Improvements/Revise budget (CC Apprvd 12/18/2018) 361,612                  (361,612)                   

361,612                  -                 -                 -                 (361,612)                   

Fund 190 - NMC-Fire Impact

Temporary Fire Station No. 9 Facility 1,247,447               (1,247,447)                

Fire Station No. 9 Vehicle Replacements (Re-allocate to Fund 032) (1,675,000)              1,675,000                 

(427,553)                 -                 -                 -                 427,553                    

Total Other Fund Adjustments 4,095,751              693,370        1,635,775     1,122,028     (2,888,634)              
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Action

Fire Department Fire Captain - 53 hr (3) Addition 8,859$     - 10,767$  

Fire Department Fire Engineer - 53 hr (3) Addition 7,492$     - 9,106$   

Fire Department Firefighter - 53 hr (6) Addition 6,289$     - 7,642$   

Financial Services Departmental Administrator (1) Addition 10,171$    - 12,360$  

Information Technology Senior IT Specialist (1) Deletion 5,749$     - 6,987$   

Information Technology Systems Analyst (1) Deletion 5,749$     - 6,987$   

Information Technology Senior Systems Analyst (2) Addition 7,722$     - 9,386$   

Information Technology Broadband Administrative Assistant (1) Deletion 4,266$     - 5,184$   

Information Technology Senior Administrative Assistant (1) Addition 4,690$     - 5,699$   

Community Life & Culture Administrative Assistant (1) Deletion 4,266$     - 5,184$   

Community Life & Culture Senior Administrative Assistant (1) Addition 4,690$     - 5,699$   

Salary Realignments:

Fire Department Fire Chief Salary Realignment 16,274$    - 21,807$  to

A 19,188$    - 24,997$  

Police Department Police Chief Salary Realignment 16,815$    - 22,532$  to

A 19,775$    - 26,497$  
A 
Effective January 6, 2019 

Fiscal Year 2018-19

Mid-Year Budget Update 

SCHEDULE IV

Salary Range

City of Ontario

Recommended Personnel and Organizational Changes

Agency Position
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Action

Fiscal Year 2018-19

Mid-Year Budget Update 

SCHEDULE IV

Salary Range

City of Ontario

Recommended Personnel and Organizational Changes

Agency Position

Police Department Deputy Police Chief Salary Realignment 13,165$    - 17,638$  to

13,823$    - 18,520$  

Police Department Forensics Manager Salary Realignment 7,236$     - 8,794$   to

8,486$     - 10,315$  

Community Life & Culture Executive Director Community Life & Culture Salary Realignment 10,276$    - 13,771$  to

12,665$    - 16,969$  

Public Works Executive Director Public Works Salary Realignment 10,276$    - 13,771$  to

12,665$    - 16,969$  

Current Annual

Fund 001 General Fund 986,210$              2,854,293$          

Fund 034 Information Technology 52,600                 157,804              

Fund 035 Information Technology Broadband (33,384)                (100,153)             

Total 1,005,426$           2,911,944$          

Impact by Fund

14
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The scope of the design services for the project includes a preliminary design report, an evaluation of an 
emergency standby backup power generator, CEQA documents, biological resources assessments, a 
complete bid package set of plans and specifications for construction and bid support services.  
 
On November 29, 2019, the City received six qualified proposals in response to the Request for 
Proposals (RFP) for Equipping Well No. 43, OMUC Contract No. UT1024: 
 
 

Bidder      Locations 
 
Albert A. Webb Associates, Inc.  Riverside, CA 
AKM Consulting Engineers, Inc.  Irvine, CA 
Hazen and Sawyer, Inc.   Irvine, CA 
LEE & RO, Inc.     City of Industry, CA 
NV5, Inc.     Irvine, CA 
Stantec Consulting Services, Inc.  Irvine, CA 
 

A review team consisting of staff from OMUC reviewed the proposals and made their recommendations 
based upon qualifications, understanding of the City’s needs, history of completing similar projects, and 
criteria specified in the RFP. After careful evaluation, Albert A. Webb Associates, Inc. of Riverside, 
California, was selected as best overall respondent.  
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addition, the City will receive public service funding fees plus development impact, compliance 
processing, licensing, and permitting fees.  No Original Model Colony revenue will be used to support 
the Ontario Ranch development. 
 
BACKGROUND:  In May 2018, the City Council approved the Colony Commerce Center East 
Specific Plan “Specific Plan” (File No. PSP16-003) and the Environmental Impact Report (EIR).  The 
Specific Plan establishes the land use designations, development standards, design guidelines and 
infrastructure improvements for 94.94 acres of land, which includes the potential development of 
2,340,434 square feet of industrial development.   
 
Colony Commerce Ontario East LP (“Applicant”), has submitted Tentative Parcel Map 19904 
(File No. PMTT18-006) to subdivide 85 acres of land into nine numbered parcels and six letter lots to 
facilitate a Development Plan (File No. PDEV18-014) which proposes to construct nine industrial 
buildings totaling 1,685,420 square feet. The properties are bounded by Merrill Avenue to the north, 
San Bernardino/Riverside County line to the south, Archibald Avenue to the east, and the Cucamonga 
Flood Control Channel to the west, and located within the Business Park (Planning Area 1) and 
Industrial (Planning Area 2) land use designations of the Specific Plan. 
 
The financial commitments required for construction of properties within the Specific Plan are 
substantial.  To adequately forecast these costs and gain assurance that the project may proceed under 
the existing policies, rules and regulations, the Applicant has requested that staff enter into negotiations 
to create a Development Agreement (“Agreement”) with the City. 
 
The Agreement proposes to include 85 acres of land within Planning Areas 1 and 2 of the Specific Plan 
as shown in Exhibit “A” (Land Use Map).  The Agreement grants the Applicant a vested right to 
develop the Tentative Parcel Map 19904, so long as Applicant complies with the terms and conditions of 
the Specific Plan and EIR.  The term of the Agreement is for ten years with a five-year option to extend.  
The main points of the Agreement address funding for all new City expenses created by the project 
which includes: 
 

• Development Impact Fees (DIF) for construction of public improvements 
(i.e. streets, bridges, police, fire, open space/parks, etc.); 

• Public Service Funding to ensure adequate provisions of public services 
(police, fire, and other services); 

• The creation of a Community Facilities District (CFD) for reimbursement of public 
improvements and maintenance of public facilities; and 

• Public infrastructure improvements required to support the development of Tentative Parcel Map 
19904. 

 
In considering the application at their meeting on January 22, 2019, the Planning Commission found that 
the Agreement was consistent with State law, The Ontario Plan, the City’s Development Agreement 
policies, and other Development Agreements previously approved for Ontario Ranch developments and, 
with a 6 to 0 vote (Resolution No PC19-004), recommended approval of the Agreement to the City 
Council.     
 
HOUSING ELEMENT COMPLIANCE: The project is consistent with the Housing Element of the 
Policy Plan (General Plan) component of The Ontario Plan, as the project site is not one of the 
properties in the Available Land Inventory contained in Table A-3 (Available Land by Planning Area) 
of the Housing Element Technical Report Appendix. 
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AIRPORT LAND USE COMPATIBILITY PLAN (ALUCP) COMPLIANCE: The project site is 
located within the Airport Influence Area of the Ontario International Airport (OIA) and has been found 
to be consistent with the policies and criteria set forth within the ALUCP for OIA. The project site is 
also located within the Airport Influence of Chino Airport and is consistent with policies and criteria set 
forth within the 2011 California Airport Land Use Planning Handbook published by the California 
Department of Transportation, Division of Aeronautics. 
 
ENVIRONMENTAL REVIEW: The environmental impacts of this project were previously reviewed 
in conjunction with the Colony Commerce Center East Specific Plan (File No. PSP16-003), for which 
an Environmental Impact Report (SCH# 2017031048) was certified by City Council on May 1, 2018. 
This application is consistent with the EIR and introduces no new significant environmental impacts. 
The City’s “Guidelines for the Implementation of the California Environmental Quality Act” (CEQA) 
provides for the use of a single environmental assessment in situations where the impacts of subsequent 
projects are adequately analyzed. All adopted mitigation measures of the related EIR shall be a condition 
of project approval and are incorporated herein by reference. 
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EXHIBIT “A” 
 

COLONY COMMERCE CENTER EAST SPECIFIC PLAN LAND USE MAP 
 
 

 





Planning Commission Staff Report 
File No.: PDA18-002 
January 22, 2019 
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certified the Environmental Impact Report (EIR) for the Specific Plan. The Specific Plan 
establishes the land use designations, development standards, design guidelines and 
infrastructure improvements for 94.94 acres of land, which includes the potential 
development of 2,340,434 square feet of industrial development. 
 
The Ontario Ranch financial commitments required for construction of properties within a 
specific plan are substantial. Therefore, in order to adequately forecast these costs and 
gain assurance that the project may proceed under the existing policies, rules and 
regulations, Colony Commerce Ontario East LP (“Owner”) has requested that the City 
enter into negotiations to create a Development Agreement (“Agreement”).  
 
In accordance with California Government Code Section 65865, which in part states that 
that “[a]ny city… may enter into a Development Agreement with any person having a legal 
or equitable interest in real property for the development of such property…” and 
California Government Code Section 65865.52, which in part states that “a Development 
Agreement shall specify the duration of the Agreement, the permitted uses of the 
property… and may include conditions, terms, restrictions…,” the City of Ontario adopted 
Resolution No. 2002-100 setting forth the procedures and requirements for consideration 
of Development Agreements. Furthermore, the Financing and Construction Agreement 
with the NMC Builders, LLC (NMC Builders), requires those developments wishing to use 
the infrastructure it created to enter into Development Agreements with the City of 
Ontario. Pursuant to these procedures and requirements, staff entered into negotiations 
with the Owner to create a Development Agreement for consideration by the Planning 
Commission and City Council. 
 
The proposed Development Agreement is based upon the model Development 
Agreement that was developed in coordination with the City Attorney and legal counsel 
for NMC Builders. This model Development Agreement is consistent with the provisions 
of the Construction Agreement. The terms of the agreement between NMC Builders’ 
members requires that members of the LLC enter into Development Agreements that are 
consistent with the provisions of the Construction Agreement. 
 

[2] Staff Analysis — The Development Agreement proposes to include 85 acres of 
land within the Business Park (Planning Area 1) and Industrial (Planning Area 2) land use 
designations of the Colony Commerce Center East Specific Plan, as shown on the 
attached Exhibit “A”. The Agreement grants the Owner a vested right to develop Tentative 
Parcel Map 19904 as long as the Owner complies with the terms and conditions of the 
Colony Commerce Center East Specific Plan and Environmental Impact Report. 
Tentative Parcel Map 19904 (see Exhibit “B”) is located at the southwest corner of Merrill 
Avenue and Archibald Avenue and proposes to subdivide approximately 85 acres of land 
into nine numbered parcels and six letter lots to facilitate a Development Plan (File No. 
PDEV18-014) which proposes to construct nine industrial buildings totaling 1,685,420 
square feet. 
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The term of the Development Agreement is for ten years, with a five year option. The 
main points of the agreement address funding for all new City expenses created by the 
project, which includes: Development Impact Fees (DIF) for construction of public 
improvements (i.e. streets and bridges, police, and fire, etc.); Public Service Funding to 
ensure adequate provisions of public services (police, fire and other public services); the 
creation of a Community Facilities District (CFD) for reimbursement of public 
improvements; and maintenance of public facilities.  
 
Staff finds that the Development Agreement is consistent with State law, The Ontario 
Plan, and the City’s Development Agreement policies. As a result, staff is recommending 
approval of the application to the Planning Commission. If the Commission finds the 
Development Agreement is acceptable, a recommendation of approval to the City Council 
would be appropriate. 
 
COMPLIANCE WITH THE ONTARIO PLAN: The proposed project is consistent with the 
principles, goals and policies contained within the Vision, Governance, Policy Plan 
(General Plan), and City Council Priorities components of The Ontario Plan (TOP). More 
specifically, the goals and policies of TOP that are furthered by the proposed project are 
as follows: 
 

[1] City Council Goals. 
 

 Invest in the Growth and Evolution of the City’s Economy 
 Maintain the Current High Level of Public Safety 
 Operate in a Businesslike Manner 
 Pursue City’s Goals and Objectives by Working with Other Governmental 

Agencies 
 Focus Resources in Ontario’s Commercial and Residential Neighborhoods 
 Invest in the City’s Infrastructure (Water, Streets, Sewers, Parks, Storm 

Drains and Public Facilities) 
 Ensure the Development of a Well Planned, Balanced, and Self-

Sustaining Community in Ontario Ranch 
 

[2] Vision. 
 

Distinctive Development: 
 

 Infrastructure  
 
 Infrastructure systems that are properly sized to support approved land 

uses and their occupancy and are maintained in a timely fashion through funding by user 
groups. 
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[3] Governance. 
 

Decision Making: 
 

 Goal G1: Sustained decision-making that consistently moves Ontario towards 
its Vision by using The Ontario Plan as a framework for assessing choices. 
 

 G1-2 Long-term Benefit. We require decisions to demonstrate and 
document how they add value to the community and support the Ontario Vision 
 

[4] Policy Plan (General Plan) 
 

Land Use Element – Balance  
 

 Goal LU1: A community that has a spectrum of housing types and price ranges 
that match the jobs in the City and make it possible for people to live and work in Ontario 
and maintain a quality of life.  

 
 LU1-3 Adequate Capacity. We require adequate infrastructure and services 

for all development. 
 
 LU1-6 Complete Community. We incorporate a variety of land uses and 

building types in our land use planning efforts that result in a complete community where 
residents at all stages of life, employers, workers and visitors have a wide spectrum of 
choices of where they can live, work, shop and recreate within Ontario. 
 

Land Use Element — Phased Growth  
 

 Goal LU4: Development that provides short-term value only when the 
opportunity to achieve our Vision can be preserved. 
 

 LU4-1 Commitment to Vision. We are committed to achieving our vision but 
realize that it may take time and several interim steps to get there. 

 
 LU4-3 Infrastructure Timing.  We require that the necessary infrastructure 

and services be in place prior to or concurrently with development. 
 

Community Design Element — Protection of Investment   
 

 Goal CD5: A sustained level of maintenance and improvement of properties, 
buildings and infrastructure that protects the property values and encourages additional 
public and private investments. 
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 CD5-2 Improvements to property and Infrastructure. We provide programs 
to improve property and Infrastructure 
 
HOUSING ELEMENT COMPLIANCE: The project is consistent with the Housing 
Element of the Policy Plan (General Plan) component of The Ontario Plan, as the project 
site is not one of the properties in the Available Land Inventory contained in Table A-3 
(Available Land by Planning Area) of the Housing Element Technical Report Appendix. 
 
AIRPORT LAND USE COMPATIBILITY PLAN (ALUCP) COMPLIANCE: The project 
site is located within the Airport Influence Area of the Ontario International Airport (ONT) 
and has been found to be consistent with the policies and criteria set forth within the 
ALUCP for ONT. The project site is also located within the Airport Influence of Chino 
Airport and is consistent with policies and criteria set forth within the 2011 California 
Airport Land Use Planning Handbook published by the California Department of 
Transportation, Division of Aeronautics. 
 
ENVIRONMENTAL REVIEW: The environmental impacts of this project were previously 
reviewed in conjunction with the Colony Commerce Center East Specific Plan (File No. 
PSP16-003), for which an Environmental Impact Report (SCH# 2017031048) was 
certified by City Council on May 1, 2018. This application is consistent with the EIR and 
introduces no new significant environmental impacts. All adopted mitigation measures of 
the related EIR shall be a condition of project approval. 
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 Exhibit “A” 
 

 Colony Commerce Center East Specific Plan Land Use Map 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

Project Site 
Planning Areas 1 & 2  
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Exhibit “B” 
 

Tentative Parcel Map No. 19904 
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RESOLUTION NO. PC19-004 
 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF 
ONTARIO, CALIFORNIA, RECOMMENDING THE CITY COUNCIL 
APPROVE A DEVELOPMENT AGREEMENT (FILE NO. PDA18-002) 
BETWEEN THE CITY OF ONTARIO AND COLONY COMMERCE 
ONTARIO EAST LP, A DELAWARE LIMITED PARTNERSHIP, TO 
ESTABLISH THE TERMS AND CONDITIONS FOR THE DEVELOPMENT 
OF TENTATIVE PARCEL MAP 19904 (FILE NO. PMTT18-006), LOCATED 
AT THE SOUTHWEST CORNER OF MERRILL AVENUE AND 
ARCHIBALD AVENUE WITHIN THE BUSINESS PARK (PLANNING AREA 
1) AND INDUSTRIAL (PLANNING AREA 2) LAND USE DESIGNATIONS 
OF THE COLONY COMMERCE CENTER EAST SPECIFIC PLAN, AND 
MAKING FINDINGS IN SUPPORT THEREOF (APNS: 0218-311-02, 0218-
311-03, 0218-311-08, and 0218-311-10) 

 
 

WHEREAS, California Government Code Section 65864 now provides, in 
pertinent part, as follows: 

 
“The Legislature finds and declares that: 
 
(a) The lack of certainty in the approval process of development projects 

can result in a waste of resources, escalate the cost of housing and other developments 
to the consumer, and discourage investment in and commitment to comprehensive 
planning which would make maximum efficient utilization of resources at the least 
economic cost to the public. 

 
(b) Assurance to the Applicant for a development project that upon 

approval of the project, the Applicant may proceed with the project in accordance with 
existing policies, rules and regulations, and subject to conditions of approval, will 
strengthen the public planning process, encourage private participation in comprehensive 
planning, and reduce the economic costs of development.” 

 
WHEREAS, California Government Code Section 65865 provides, in pertinent 

part, as follows: 
 
 “Any city … may enter into a Development Agreement with any person 

having a legal or equitable interest in real property for the development of such property 
as provided in this article …” 

 
WHEREAS, California Government Code Section 65865.2. provides, in part, as 

follows: 
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 “A Development Agreement shall specify the duration of the Agreement, the 
permitted uses of the property, the density of intensity of use, the maximum height and 
size of proposed buildings, and provisions for reservation or dedication of land for public 
purposes. The Development Agreement may include conditions, terms, restrictions, and 
requirements for subsequent discretionary actions, provided that such conditions, terms, 
restrictions, and requirements for discretionary actions shall not prevent development of 
the land for the uses and to the density of intensity of development set forth in this 
Agreement …” 
 

WHEREAS, on April 4, 1995, the City Council of the City of Ontario adopted 
Resolution No. 95-22 establishing procedures and requirements whereby the City of 
Ontario may consider Development Agreements; and 

 
WHEREAS, on September 10, 2002, the City Council of the City of Ontario 

adopted Resolution No. 2002-100, which revised the procedures and requirements 
whereby the City of Ontario may consider Development Agreements; and 

 
WHEREAS, attached to this resolution, marked Exhibit “A” and incorporated herein 

by this reference, is the proposed Development Agreement between Colony Commerce 
Ontario East LP, a Delaware limited partnership, and the City of Ontario, File No. PDA18-
002, concerning approximately 85 acres of land located at the southwest corner of Merrill 
Avenue and Archibald Avenue within the Business Park (Planning Area 1) and Industrial 
(Planning Area 2) land use designations of the Colony Commerce Center East Specific 
Plan and as legally described in the attached Development Agreement. Hereinafter in this 
Resolution, the Development Agreement is referred to as the “Development Agreement”; 
and 

 
WHEREAS, on March 27, 2018, the Planning Commission of the City of Ontario 

conducted a duly noticed public hearing and issued Resolution PC18-029 recommending 
City Council certification of the Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048) and issued Resolution PC18-030 recommending to City Council 
approval of the Colony Commerce Center East Specific Plan (File No. PSP16-003); and 

 
WHEREAS, on April 17, 2018, the City Council of the City of Ontario conducted a 

duly noticed public hearing and adopted Resolution 2018-034 certifying the Colony 
Commerce Center East Specific Plan EIR (SCH#2017031048) and on May 1, 2018, 
issued Ordinance 3097 approving the Colony Commerce Center East Specific Plan (File 
No. PSP16-003); and 

 
WHEREAS, the environmental impacts of this project were analyzed in the Colony 

Commerce Center East Specific Plan (File No. PSP16-003) EIR (SCH#2017031048) that 
was adopted and certified by the City Council on April 17, 2018. This application is 
consistent with the EIR and introduces no new significant environmental impacts. All 
mitigation measures shall be a condition of project approval and are incorporated herein 
by reference; and  
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WHEREAS, a Tentative Parcel Map No. 19904 (File No. PMTT18-006) to 

subdivide approximately 85 acres of land into nine numbered lots and six lettered lots has 
been submitted in conjunction with the subject Development Agreement application; and 

 
WHEREAS, a Development Plan (File No. PDEV18-014) to construct nine 

industrial buildings totaling 1,685,420 square feet on the project site has also been 
submitted in conjunction with the subject Development Agreement application; and 

 
WHEREAS, on January 22, 2019 the Planning Commission of the City of Ontario 

conducted a hearing to consider the Agreement, and concluded said hearing on that 
date; and  

 
WHEREAS, all legal prerequisites to the adoption of this Resolution have occurred. 

 
NOW, THEREFORE, it is hereby found, determined, and resolved by the Planning 

Commission of the City of Ontario as follows: 
 
SECTION 1. Environmental Determination and Findings. As the 

recommending body for the Project, the Planning Commission has reviewed and 
considered the information contained in the previously adopted Colony Commerce Center 
East Specific Plan EIR (SCH#2017031048) and supporting documentation. Based upon 
the facts and information contained in the Colony Commerce Center East Specific Plan 
EIR (SCH#2017031048) and supporting documentation, the Planning Commission finds 
as follows: 
 

a. The environmental impacts of this project were reviewed in conjunction with File 
No. PSP16-003, the Colony Commerce Center East Specific Plan for which an 
Environmental Impact Report (SCH#2017031048) was certified by City Council on 
May 1, 2018. This application is consistent with the EIR and introduces no new 
significant environmental impacts; and 
 

b. The previous Colony Commerce Center East Specific Plan EIR contains a 
complete and accurate reporting of the environmental impacts associated with the 
Project; and 

 
c. The previous Colony Commerce Center East Specific Plan EIR was completed in 

compliance with CEQA and the Guidelines promulgated thereunder; and 
 

d. The previous Colony Commerce Center East Specific Plan EIR reflects the 
independent judgment of the Planning Commission; and 

 
e. All previously adopted mitigation measures, which are applicable to the Project, 

shall be a condition of Project approval and are incorporated herein by reference. 
 

SECTION 2: Subsequent or Supplemental Environmental Review Not 
Required. Based on the information presented to the Planning Commission, and the 
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specific findings set forth in Section 1, above, the Planning Commission finds that the 
preparation of a subsequent or supplemental EIR is not required for the Project, as the 
Project: 
 

(1) Does not constitute substantial changes to the EIR that will require major 
revisions to the EIR due to the involvement of new significant environmental effects or a 
substantial increase in the severity of previously identified significant effects; and 

 
(2) Does not constitute substantial changes with respect to the circumstances 

under which the EIR was prepared, that will require major revisions to the EIR due to the 
involvement of new significant environmental effects or a substantial increase in the 
severity of the previously identified significant effects; and 

 
(3) Does not contain new information of substantial importance that was not 

known and could not have been known with the exercise of reasonable diligence at the 
time the EIR was reviewed, that shows any of the following: 

 
(a) The project will have one or more significant effects not discussed in 

the EIR; or 
 
(b) Significant effects examined will be substantially more severe than 

shown in the EIR; or 
 
(c) Mitigation measures or alternatives previously found not to be 

feasible would in fact be feasible and would substantially reduce one or more significant 
effects of the Project, but the City declined to adopt such measures; or  

 
(d) Mitigation measures or alternatives considerably different from those 

analyzed in the EIR would substantially reduce one or more significant effects on the 
environment, but which the City declined to adopt. 

 
SECTION 3. Housing Element Consistency. Pursuant to the requirements of 

California Government Code Chapter 3, Article 10.6, commencing with Section 65580, as 
the recommending body for the Project, the Planning Commission finds that based upon 
the facts and information contained in the Application and supporting documentation, the 
project is consistent with the Housing Element of the Policy Plan (General Plan) 
component of The Ontario Plan, as the project site is not one of the properties in the 
Available Land Inventory contained in Table A-3 (Available Land by Planning Area) of the 
Housing Element Technical Report Appendix. 

 
SECTION 4: Ontario International Airport Land Use Compatibility Plan 

(“ALUCP”) Compliance. The California State Aeronautics Act (Public Utilities Code 
Section 21670 et seq.) requires that an Airport Land Use Compatibility Plan be prepared 
for all public use airports in the State; and requires that local land use plans and individual 
development proposals must be consistent with the policies set forth in the adopted 
Airport Land Use Compatibility Plan. On April 19, 2011, the City Council of the City of 
Ontario approved and adopted the Ontario International Airport Land use Compatibility 
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Plan (“ALUCP”), establishing the Airport Influence Area for Ontario International Airport 
(“ONT”), which encompasses lands within parts of San Bernardino, Riverside, and Los 
Angeles Counties, and limits future land uses and development within the Airport 
Influence Area, as they relate to noise, safety, airspace protection, and overflight impacts 
of current and future airport activity. As the recommending body for the Project, the 
Planning Commission has reviewed and considered the facts and information contained 
in the Application and supporting documentation against the ALUCP compatibility factors, 
including [1] Safety Criteria (ALUCP Table 2-2) and Safety Zones (ALUCP Map 2-2), [2] 
Noise Criteria (ALUCP Table 2-3) and Noise Impact Zones (ALUCP Map 2-3), [3] 
Airspace protection Zones (ALUCP Map 2-4), and [4] Overflight Notification Zones 
(ALUCP Map 2-5). ). The project site is also located within the Airport Influence of Chino 
Airport and is consistent with policies and criteria set forth within the 2011 California 
Airport Land Use Planning Handbook published by the California Department of 
Transportation, Division of Aeronautics. As a result, the Planning Commission, therefore, 
finds and determines that the Project, when implemented in conjunction with the 
conditions of approval, will be consistent with the policies and criteria set forth within the 
ALUCP. 
 

SECTION 5. Concluding Facts and Reasons. Based upon substantial evidence 
presented to the Planning Commission during the above-referenced hearing on January 
22, 2019, including written and oral staff reports, together with public testimony, the 
Planning Commission hereby specifically finds as follows: 
 

a. The Development Agreement applies to approximately 85 acres of 
land located at the southwest corner of Merrill Avenue and Archibald Avenue, within the 
Business Park (Planning Area 1) and Industrial (Planning Area 2) land use designations 
of the Colony Commerce Center East Specific Plan. The project site gently slopes from 
north to south and is vacant and previously used for diary/agriculture uses. 
 

b. The majority of the site is currently in agricultural use, including two 
active dairy farms, row crops, and a hay and alfalfa wholesaler. The remainder of the site 
is vacant land that was previously used for agriculture; and  
 

c. The property to the north of the Project site is within Planning Area 1 
(Conventional Small Lot) of the Subarea 29 Specific Plan, and is presently improved with 
agriculture uses. The property to the east is within the Planning Areas 6 and 7 
(Conventional Medium Lot and Conventional Large Lot, respectively) of the Subarea 29 
Specific Plan, and are developed with single family homes. The property to the south is 
located within the City of Eastvale, and contains a dairy use. The property to the west is 
developed with the Cucamonga Creek Flood Control Channel; and 
 

d. The Development Agreement establishes parameters for the 
development Planning Areas 1 and 2 of the Colony Commerce Center East Specific Plan 
for industrial development. The Development Agreement also grants Colony Commerce 
Ontario East LP., the right to develop, the ability to quantify the fees; and, establish the 
terms and conditions that apply to those projects. These terms and conditions are 
consistent with The Ontario Plan Policy Plan (General Plan), design guidelines and 
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development standards for the West Ontario Commerce Center Specific Plan.  
 

e. The Development Agreement proposes to include approximately 85 
acres of land within Business Park (Planning Area 1) and Industrial (Planning Area 2) 
land use designation Colony Commerce Center East Specific Plan; and  
 

f. The Agreement grants Colony Commerce Ontario East LP., a vested 
right to develop Tentative Parcel Map 19904 as long as Colony Commerce Ontario East 
LP., complies with the terms and conditions of the Colony Commerce Center East 
Specific Plan and EIR. Tentative Parcel Map 19904 is located at the southwest corner of 
Merrill Avenue and Archibald Avenue and proposes to subdivide approximately 85 acres 
of land into nine parcels and six letter lots to facilitate a Development Plan (File No. 
PDEV18-014) which proposes to construct nine (9) industrial buildings totaling 1,685,420 
square feet; and  

 
g. The Development Agreement has been prepared in conformance 

with the goals and policies of The Ontario Plan Policy Plan (General Plan); and  
 

h. The Development Agreement does not conflict with the Land Use 
Policies of The Ontario Plan Policy Plan (General Plan) and will provide for development, 
within the district, in a manner consistent with the Policy Plan and with related 
development; and 

 
i. This Development Agreement will promote the goals and objectives 

of the Land Use Element of the Policy Plan; and 
 

j. This Development Agreement will not be materially injurious or 
detrimental to the adjacent properties and will have a significant impact on the 
environment or the surrounding properties. The environmental impacts of this project 
were analyzed in the EIR (SCH#2017031048) prepared for the Colony Commerce Center 
East Specific Plan (File No. PSP16-003) and certified by the City Council on April 17, 
2018.  All adopted mitigation measures of the related EIR shall be a condition of project 
approval and are incorporated herein by reference.  
 

SECTION 6. Planning Commission Action. Based upon the findings and 
conclusions set forth in paragraphs 1, 2, 3, 4 and 5 above, the Planning Commission 
hereby RECOMMENDS APPROVAL of the Development Agreement to the City Council 
subject to each and every condition set forth in the Colony Commerce Center East 
Specific Plan and EIR, incorporated by this reference. 
 

SECTION 7. Indemnification. The Applicant shall agree to defend, indemnify and 
hold harmless, the City of Ontario or its agents, officers, and employees from any claim, 
action or proceeding against the City of Ontario or its agents, officers or employees to 
attack, set aside, void or annul this approval. The City of Ontario shall promptly notify the 
applicant of any such claim, action or proceeding, and the City of Ontario shall cooperate 
fully in the defense. 
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DEVELOPMENT AGREEMENT 
 

By and Between 
 

City of Ontario, a California municipal corporation,  
 

and 
 

Colony Commerce Ontario East LP  

a Delaware Limited Partnership 

 

______________, 2019 

 

 

San Bernardino County, California 



 

 

DEVELOPMENT AGREEMENT NO. PDA18-002 

This Development Agreement (hereinafter “Agreement”) is entered into effective 
as of the ____ day of ____________, 2019 by and among the City of Ontario, a California 
municipal corporation (hereinafter “CITY”), and Colony Commerce Ontario East LP, a 
Delaware Limited Partnership (hereinafter “OWNER”): 

RECITALS 

WHEREAS, CITY is authorized to enter into binding development agreements with 
persons having legal or equitable interests in real property for the development of such 
property, pursuant to Section 65864, et seq. of the Government Code and Section 
4.01.015 of the Ontario Development Code; and 

WHEREAS, OWNER has requested CITY to enter into a development agreement 
and proceedings have been taken in accordance with the rules and regulations of CITY; 
and 

WHEREAS, by electing to enter into this Agreement, CITY shall bind future City 
Councils of CITY by the obligations specified herein and limit the future exercise of certain 
governmental and proprietary powers of CITY; and 

WHEREAS, the terms and conditions of this Agreement have undergone extensive 
review by CITY and the City Council and have been found to be fair, just and reasonable; 
and 

WHEREAS, the best interests of the citizens of the CITY and the public health, 
safety and welfare will be served by entering into this Agreement; and 

WHEREAS, all of the procedures of the California Environmental Quality Act have 
been met with respect to the Project and the Agreement in that Colony Commerce Center 
East Specific Plan Environmental Impact Report (State Clearinghouse No. 2017031048  
(the “FEIR”).  The City Council found and determined that the FEIR was prepared in 
accordance with the requirements of the California Environmental Quality Act and 
adequately describes the impacts of the project described in the FEIR, which included 
consideration of this Agreement; and 

WHEREAS, this Agreement and the Project are consistent with the CITY’s 
Comprehensive General Plan and the Colony Commerce Center East Specific Plan; and 

WHEREAS, all actions taken and approvals given by CITY have been duly taken 
or approved in accordance with all applicable legal requirements for notice, public 
hearings, findings, votes, and other procedural matters; and 

WHEREAS, development of the Property in accordance with this Agreement will 
provide substantial benefits to CITY and will further important policies and goals of CITY; 
and 



-2- 

WHEREAS, this Agreement will eliminate uncertainty in planning and provide for 
the orderly development of the Property, ensure progressive installation of necessary 
improvements, provide for public services appropriate to the development of the Project, 
and generally serve the purposes for which development agreements under Sections 
65864 et seq. of the Government Code are intended; and 

WHEREAS, OWNER has incurred and will in the future incur substantial costs in 
order to assure development of the Property in accordance with this Agreement; and 

WHEREAS, OWNER has incurred and will in the future incur substantial costs in 
excess of the generally applicable requirements in order to assure vesting of legal rights 
to develop the Property in accordance with this Agreement; and 

WHEREAS, the Property is located in an area of the City of Ontario that has been 
known as the “New Model Colony” area and the New Model Colony area has now been 
renamed as “Ontario Ranch; and 

WHEREAS, Owner’s Property is within the modified boundaries defined in Exhibit 
A of the Construction Agreement between the CITY and NMC Builders and the Property 
covered by this Agreement is what is known as a “Phase 2 Water Property” as such, shall 
be required to provide funding for CITY’s future construction of the “Phase 2 Water 
Improvements” which will result in the availability of additional Net MDD Water Availability 
required for the development as shown on Exhibit “I-1”;and 

WHEREAS, the property developer/owner is made aware of the South Archibald 
Trichloroethylene (TCE) Plume “Disclosure Letter” (Exhibit “J”).  Property owner may wish 
to provide the attached Letter as part of the Real Estate Transfer Disclosure requirements 
under California Civil Code Section 1102 et seq.  This may include notifications in the 
Covenants, Conditions and Restrictions (CC&Rs) or other documents related to property 
transfer and disclosures.  Additional information on the plume is available from the Santa 
Ana Regional Water Quality Control Board at 
http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T10000004658.   

COVENANTS 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
covenants hereinafter contained and for other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the parties agree as follows: 

1. DEFINITIONS AND EXHIBITS. 

1.1 Definitions.  The following terms when used in this Agreement shall be defined as 
follows: 

1.1.1 “Agreement” means this Development Agreement. 

1.1.2 “CITY” means the City of Ontario, California, a California municipal 
corporation. 

http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T10000004658
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1.1.3 “Construction Agreement” means that certain Agreement for the Financing 
and Construction of Phases I and II Infrastructure Improvements to Serve an Easterly 
Portion of the New Model Colony, entered into between the CITY and NMC Builders as 
of the 4th day of October, 2005, and all future amendments thereto and including the First 
Amended and Restated Agreement for the Financing and Construction of Limited 
Infrastructure Improvements to Serve and Easterly Portion of the New Model Colony 
entered into between the CITY and NMC Builders as of the 21st day of August, 2012, and 
that certain Amendment to the First Amended and Restated Agreement for the Financing 
and Construction of Limited Infrastructure Improvements to Serve an Easterly Portion of 
the New Model Colony entered into between the CITY and NMC Builders, LLC as of the 
19th day of September, 2017. 

1.1.4 “Development” means the improvement of the Property for the purposes of 
completing the structures, improvements and facilities comprising the Project including, 
but not limited to: grading; the construction of public infrastructure and public facilities 
related to the Project whether located within or outside the Property; the construction of 
buildings and structures; and the installation of landscaping.  “Development” does not 
include the maintenance, repair, reconstruction or redevelopment of any building, 
structure, improvement or facility after the construction and completion thereof. 

1.1.5 “Development Approvals” means all permits and other entitlements for use 
subject to approval or issuance by CITY in connection with development of the Property 
including, but not limited to: 

(a) general plans, specific plans and specific plan amendments; 

(b) tentative and final subdivision, and parcel maps and Development Plans; 

(c) development plan review. 

1.1.6 “Development Exaction” means any requirement of CITY in connection with 
or pursuant to any Land Use Regulation or Development Approval for the dedication of 
land, the construction of improvements or public facilities, or the payment of fees in order 
to lessen, offset, mitigate or compensate for the impacts of development on the 
environment or other public interests. 

1.1.7 “Development Impact Fee” means a monetary exaction, other than a tax or 
special assessment, whether characterized as a fee or a tax and whether established for 
a broad class of projects by legislation of general applicability or imposed on a specific 
project on an ad hoc basis, that is charged by a local agency to the applicant in connection 
with approval of a development project for the purpose of defraying all or a portion of the 
cost of public facilities related to the development project, and, for purposes of this 
Agreement only, includes fees collected under development agreements adopted 
pursuant to Article 2.5 of the Government Code (commencing with Section 65864) of 
Chapter 4.  For purposes of this Agreement only, "Development Impact Fee" shall not 
include processing fees and charges imposed by CITY to cover the estimated actual costs 
to CITY of processing applications for Development Approvals or for monitoring 
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compliance with any Development Approvals granted or issued, including, without 
limitation, fees for zoning variances; zoning changes; use permits; building inspections; 
building permits; filing and processing applications and petitions filed with the local 
agency formation commission or conducting preliminary proceedings or proceedings 
under the Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000, 
Division 3 (commencing with Section 56000) of Title 5 of the Government Code; the 
processing of maps under the provisions of the Subdivision Map Act, Division 2 
(commencing with Section 66410) of Title 7 of the Government Code; or planning services 
under the authority of Chapter 3 (commencing with Section 65100) of Division 1 of Title 
7 of the Government Code, fees and charges as described in Sections 51287, 56383, , 
65104, 65456, 65863.7, 65909.5, 66013, 66014, and 66451.2 of the Government Code, 
Sections 17951, 19132.3, and 19852 of the Health and Safety Code, Section 41901 of 
the Public Resources Code, and Section 21671.5 of the Public Utilities Code, as such 
codes may be amended or superseded, including by amendment or replacement. 

1.1.8 “Development Plan” means the Existing Development Approvals and the 
Existing Land Use Regulations applicable to development of the Property. 

1.1.9 “Effective Date” means the date that the ordinance approving this 
Agreement goes into effect. 

1.1.10 “Eucalyptus Avenue Water Loop” means the a.) Twenty-Four (24) inch 
water line Improvements along Eucalyptus Avenue from Archibald Avenue to Carpenter 
Avenue; b.) Twelve (12) inch water line Improvements along Carpenter Avenue from 
Eucalyptus Avenue to Merrill Avenue and; c.)  Twelve (12) inch water line Improvements 
along Merrill Avenue from Carpenter Avenue to Archibald Avenue.  

1.1.11 “Existing Development Approvals” means all Development Approvals 
approved or issued on or prior to the Effective Date.  Existing Development Approvals 
includes the Approvals incorporated herein as Exhibit “C” and all other Approvals which 
are a matter of public record on the Effective Date. 

1.1.12 “Existing Land Use Regulations” means all Land Use Regulations in effect 
on the date of the first reading of the Ordinance adopting and approving this Agreement.  
Existing Land Use Regulations includes the Regulations incorporated herein as Exhibit 
“D” and all other Land Use Regulations that are in effect and a matter of public record on 
such date. 

1.1.13 “General Plan” means The Ontario Plan adopted on January 26, 2010. 

1.1.14 “Improvement” or “Improvements” means those public improvements 
required to support the development of the Project as described in the Tentative Parcel 
Map conditions for Parcel Map No. 19904 as further described in Exhibit “F-1”, “F-1a”, “F-
1b”, “F-2”, “F-3”, “F-4”,  “F-5” and “F-6” (the “Infrastructure Improvements Exhibits”).  

1.1.15 “Land Use Regulations” means all ordinances, resolutions, codes, rules, 
regulations and official policies of CITY governing the development and use of land, 
including, without limitation, the permitted use of land, the density or intensity of use, 
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subdivision requirements, timing and phasing of development, the maximum height and 
size of buildings, the provisions for reservation or dedication of land for public purposes, 
and the design, improvement and construction standards and specifications applicable to 
the development of the Property.  “Land Use Regulations” does not include any CITY 
ordinance, resolution, code, rule, regulation or official policy, governing: 

(a) the conduct of businesses, professions, and occupations; 

(b) taxes and assessments; 

(c) the control and abatement of nuisances; 

(d) the granting of encroachment permits and the conveyance of similar rights and 
interests that provide for the use of or the entry upon public property; 

(e) the exercise of the power of eminent domain. 

1.1.16 “Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed 
of trust or any other security-device lender, and their successors and assigns. 

1.1.17 “Net MDD” means net maximum daily water demand  

1.1.18 “NMC Builders” means the consortium of investors and developers 
responsible for the construction of infrastructure within the New Model Colony 
incorporated as NMC Builders, LLC. 

1.1.19 “OWNER” means the persons and entities listed as owner on page 1 of this 
Agreement and their permitted successors in interest to all or any part of the Property. 

1.1.20 “Phase 2 Water EDUs” means the number of equivalent dwelling units or 
non-residential square footage assigned to OWNER upon payment to CITY of the Phase 
2 Water Participation Fee for the Project and evidenced by the issuance by CITY of a 
Certificate of Phase 2 Net MDD Availability in the form attached as Exhibit G. 

1.1.21 “Phase 2 Water Improvements” means the future water infrastructure 
Improvements required for the issuance by CITY of the “Water Availability Equivalents” 
(WAE) for the Project. 

1.1.22 “Phase 2 Water Participation Fee” means the fee paid to City upon City 
approval of the first Development Entitlement for the Project, to fund the Property’s 
respective share of the projected costs of the design and construction of the Phase 2 
Water Improvements by City.  The Phase 2 Water Participation Fee shall be the 
calculated amount of the Regional Water DIF for the Project based upon the number of 
square feet or units, and land use category for residential units or the number of square 
feet, and land use category for non-residential square footage of the Project.  
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1.1.23  “Project” means the development of the Property contemplated by the 
Development Plan, as such Plan may be further defined, enhanced or modified pursuant 
to the provisions of this Agreement. 

1.1.24 “Property” means the real property described on Exhibit “A” and shown on 
Exhibit “B” to this Agreement. 

1.1.25 “Reservations of Authority” means the rights and authority excepted from 
the assurances and rights provided to OWNER under this Agreement and reserved to 
CITY under Section 3.6 of this Agreement. 

1.1.26 “Amendment to the Construction Agreement” means the amendment to the 
Construction Agreement modifying the boundaries of the property in Exhibit A of such 
Construction Agreement to include the Property covered by this Agreement and to 
provide for the additional funds required for CITY’s future construction of the “Phase 2 
Water Improvements” described in a modification to Exhibit C-3 of the Construction 
Agreement. 

1.1.27  “Specific Plan” means that certain specific plan adopted by the City 
Council, and entitled, “Colony Commerce Center East Specific Plan.” 

1.1.28 “Subsequent Development Approvals” means all discretionary 
Development Approvals required subsequent to the Effective Date in connection with 
development of the Property. 

1.1.29 “Subsequent Land Use Regulations” means any discretionary Land Use 
Regulations adopted and effective after the Effective Date of this Agreement. 

1.1.30 “Water Availability Equivalent (WAE)” means a designated portion of the 
total Net MDD made available through the construction of each Phase described in the 
Water Phasing Plan of the Construction Agreement.  The number of Water Availability 
Equivalents (of portions thereof) required for the approval of Parcel Map 19904 shall be 
based upon water demand factors and assumptions listed in the Construction Agreement.   

1.2 Exhibits.  The following documents are attached to, and by this reference made a 
part of, this Agreement: 

Exhibit “A” — Legal Description of the Property. 

Exhibit “B” — Map showing Property and its location. 

Exhibit “C” — Existing Development Approvals. 

Exhibit “D” — Existing Land Use Regulations. 

Exhibit “E” — (Not Used)  

Exhibit “F” — Infrastructure Improvements Exhibits 
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 Exhibit F-1 Required Street and Circulation Infrastructure Improvements 
 Exhibit F-1a Streets and Circulation Improvements 
 Exhibit F-1b Merrill Avenue Bridge Improvements 
 Exhibit F-2 Water Improvements 
 Exhibit F-3 Sewer Improvements 
 Exhibit F-4 Recycled Water Improvements 
 Exhibit F-5 Storm Drain Improvements 
 Exhibit F-6 Fiber Optic Communications System Improvements 
   
Exhibit “G” – Form of Certificate of Net MDD to be issued by CITY 

Exhibit “H” – Form of Certificate of DIF Credit to be issued by CITY 

Exhibit “I-1” – Ontario Ranch Water Supply Phasing Plan 

Exhibit “I-2” – Water Demand Equivalents by Land Use 

Exhibit “J” -  Form of Disclosure letter  

 

2. GENERAL PROVISIONS. 

2.1 Binding Effect of Agreement.  The Property is hereby made subject to this 
Agreement.  Development of the Property is hereby authorized and shall be carried out 
only in accordance with the terms of this Agreement. 

2.2 Ownership of Property.  OWNER represents and covenants that it is the owner of 
the fee simple title to the Property or a portion thereof, or has the right to acquire fee 
simple title to the Property or a portion thereof from the current owner(s) thereof.  To the 
extent OWNER does not own fee simple title to the Property, OWNER shall obtain written 
consent from the current fee owner of the Property agreeing to the terms of this 
Agreement and the recordation thereof. 

2.3 Term.  The term of this Agreement shall commence on the Effective Date and shall 
continue for an initial term of ten (10) years thereafter unless this term is modified or 
extended pursuant to the provisions of this Agreement.  The term of this Agreement may 
be extended for an additional five (5) years following expiration of the initial ten (10) year 
term, provided the following have occurred: 

(a) OWNER provides at least 180 days written notice to CITY prior to expiration of the 
initial term; and 

(b) OWNER is not then in uncured default of this Agreement. 

2.4 Assignment. 
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2.4.1 Right to Assign.  OWNER shall have the right to sell, transfer or assign the 
Property in whole or in part (provided that no such partial transfer shall violate the 
Subdivision Map Act, Government Code Section 66410, et seq.), to any person, 
partnership, limited liability company, joint venture, firm or corporation at any time during 
the term of this Agreement; provided, however, that any such sale, transfer or assignment 
shall include the assignment and assumption of the rights, duties and obligations arising 
under or from this Agreement with respect to the portion of the Property sold and be made 
in strict compliance with the following: 

(a) No sale, transfer or assignment of any right or interest under this Agreement 
shall be made unless made together with the sale, transfer or assignment of all or a part 
of the Property.  OWNER may be required to provide disclosure that the Property is within 
the South Archibald Trichloroethylene (TCE) Plume (Exhibit “J”).  OWNER may wish to 
provide the attached Disclosure Letter (Exhibit I) as part of the Real Estate Transfer 
Disclosure requirements under California Civil Code Section 1102 et seq.  

(b) Concurrent with any such sale, transfer or assignment, or within fifteen (15) 
business days thereafter, OWNER shall notify CITY’s City Manager, in writing, of such 
sale, transfer or assignment and shall provide CITY with: (1) an executed agreement, in 
a form reasonably acceptable to CITY, by the purchaser, transferee or assignee and 
providing therein that the purchaser, transferee or assignee expressly and unconditionally 
assumes all the duties and obligations of OWNER under this Agreement with respect to 
the portion of the Property so sold, transferred or assigned.  

(c) Any sale, transfer or assignment not made in strict compliance with the 
foregoing conditions shall constitute a default by OWNER under this Agreement.  
Notwithstanding the failure of any purchaser, transferee or assignee to execute the 
agreement required by Paragraph (b) of this Subsection 2.4.1, the burdens of this 
Agreement shall be binding upon such purchaser, transferee or assignee, but the benefits 
of this Agreement shall not inure to such purchaser, transferee or assignee until and 
unless such agreement is executed.  The City Manager shall have the authority to review, 
consider and either approve, conditionally approve, or deny any proposed sale, transfer 
or assignment that is not made in compliance with this section 2.4. 

(d) Notwithstanding the foregoing OWNER shall have the right to assign this 
Agreement to an Owner Affiliate subject to the notice requirements to CITY as described 
in Paragraph (b) of Section 2.4.1. above.  The term Owner Affiliate shall mean any of the 
following: 

(1) any general or limited partnership in which OWNER is the managing 
general partner. 

(2) any limited liability company in which OWNER is the managing member. 

2.4.2 Release of Transferring Owner.  Notwithstanding any sale, transfer or 
assignment, a transferring OWNER shall continue to be obligated under this Agreement 
unless such transferring owner is given a release in writing by CITY, which release shall 
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be provided by CITY upon the full satisfaction by such transferring owner of the following 
conditions: 

(a) OWNER no longer has a legal or equitable interest in all or any part of the 
portion of the Property sold, transferred or assigned. 

(b) OWNER is not then in default under this Agreement. 

(c) OWNER has provided CITY with the notice and executed an agreement as 
required under Paragraph (b) of Subsection 2.4.1 above. . 

(d) The purchaser, transferee or assignee provides CITY with security equivalent 
to any security previously provided by OWNER (if any) to secure performance of its 
obligations hereunder which are to be performed upon portion of the Property sold, 
transferred or assigned . 

2.4.3 Effect of Assignment and Release of Obligations.  In the event of a sale, 
transfer or assignment pursuant to the provisions of Section 2.4.2 above: 

(a) The assignee shall be liable for the performance of all obligations of OWNER 
with respect to transferred property, but shall have no obligations with respect to the 
portions of the Property, if any, not transferred (the “Retained Property”). 

(b) The owner of the Retained Property shall be liable for the performance of all 
obligations of OWNER with respect to Retained Property, but shall have no further 
obligations with respect to the transferred property. 

(c) The assignee’s exercise, use and enjoyment of the Property or portion thereof 
shall be subject to the terms of this Agreement to the same extent as if the assignee were 
the OWNER. 

2.4.4 Subsequent Assignment.  Any subsequent sale, transfer or assignment 
after an initial sale, transfer or assignment shall be made only in accordance with and 
subject to the terms and conditions of this Section 2.4. 

2.4.5 Termination of Agreement With Respect to Individual Lots Upon Sale to 
Public and Completion of Construction.  The provisions of Subsection 2.4.1 shall not apply 
to the sale or lease (for a period longer than one year) of any parcel which has been finally 
subdivided and is individually (and not in “bulk”) sold or leased to a member of the public 
or other ultimate user of the parcel.  Notwithstanding any other provisions of this 
Agreement, this Agreement shall terminate with respect to any lot and such lot shall be 
released and no longer be subject to this Agreement without the execution or recordation 
of any further document upon satisfaction of both of the following conditions: 

(a) The lot has been finally subdivided and individually (and not in “bulk”) sold or 
leased (for a period longer than one year) to a member of the public or other ultimate 
user; and, 
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(b) A certificate of occupancy has been issued for a building on the parcel, and the 
fees set forth under Section 4 of this Agreement have been paid.  

2.4.6 Partial Assignment and Assumption. CITY and OWNER agree OWNER may 
partially assign obligations and rights under this Development Agreement, and all 
amendments hereto, to a purchaser, transferee or assignee of a lot, which has been 
subdivided subject to provisions of a partial assignment and assumption agreement in a 
form approved by CITY. Any such completed and executed Partial Assignment and 
Assumption of Development Agreement shall be submitted to CITY for approval pursuant 
to Section 2.4.1 of the Development Agreement. Within thirty (30) days following such 
submittal, CITY shall review, and if the above conditions are satisfied shall approve the 
partial assignment and release and notify the purchaser, transferee or assignee in writing 
thereof. No such release approved pursuant to this Subsection 2.4.6 shall cause, or 
otherwise affect, a release of OWNER from the duties and obligations under this 
Development Agreement that are retained by OWNER and excluded from the transfer or 
assignment. 

 

2.5 Amendment or Cancellation of Agreement.  This Agreement may be amended or 
cancelled in whole or in part only in the manner provided for in Government Code Section 
65868.  Any amendment of this Agreement, which amendment has been requested by 
OWNER, shall be considered by the CITY only upon the payment of the applicable 
processing charge.  This provision shall not limit any remedy of CITY or OWNER as 
provided by this Agreement.  Either Party or successor in interest, may propose an 
amendment to or cancellation, in whole or in part, of this Agreement.  Any amendment or 
cancellation shall be by mutual consent of the parties or their successors in interest except 
as provided otherwise in this Agreement.  For purposes of this section, the term 
“successor in interest” shall mean any person having a legal or equitable interest in the 
whole of the Property, or any portion thereof as to which such person wishes to amend 
or cancel this Agreement.  The procedure for proposing and adopting an amendment to, 
or cancellation of, in whole or in part, this Agreement shall be the same as the procedure 
for adopting and entering into this Agreement in the first instance.  If the CITY initiates the 
proposed amendment to, or cancellation of, in whole or in part, this Agreement, CITY 
shall first give notice to the OWNER of its intention to initiate such proceedings at least 
sixty (60) days in advance of the giving the public notice of intention to consider the 
amendment or cancellation. 

2.6 Termination.  This Agreement shall be deemed terminated and of no further effect 
upon the occurrence of any of the following events: 

(a) Expiration of the stated term of this Agreement as set forth in Section 2.3. 

(b) Entry of a final judgment setting aside, voiding or annulling the adoption of the 
ordinance approving this Agreement. 

(c) The adoption of a referendum measure overriding or repealing the ordinance 
approving this Agreement. 
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(d) Completion of the Project in accordance with the terms of this Agreement 
including issuance of all required occupancy permits and acceptance by CITY or 
applicable public agency of all required dedications. 

Upon the termination of this Agreement, no party shall have any further right or 
obligation hereunder except with respect to any obligation to have been performed prior 
to such termination or with respect to any default in the performance of the provisions of 
this Agreement which has occurred prior to such termination or with respect to any 
obligations which are specifically set forth as surviving this Agreement.  Upon such 
termination, any Development Impact Fees, public facility funding fees  paid  pursuant to 
Sections 4.2 or 4.4  of this Agreement by OWNER to CITY on which construction has not 
yet begun shall be refunded to OWNER by CITY within thirty (30) days. 

2.7 Notices. 

(a) As used in this Agreement, “notice” includes, but is not limited to, the 
communication of notice, request, demand, approval, statement, report, acceptance, 
consent, waiver, appointment or other communication required or permitted hereunder. 

(b) All notices shall be in writing and shall be considered given either: (i) when 
delivered in person, including, without limitation, by courier, to the recipient named below; 
or (ii) on the date of delivery shown on the return receipt, after deposit in the United States 
mail in a sealed envelope as either registered or certified mail with return receipt 
requested, and postage and postal charges prepaid, and addressed to the recipient 
named below.  All notices shall be addressed as follows: 

If to CITY: 

Scott Ochoa, City Manager 
City of Ontario 
303 East “B” Street 
Ontario California, California 91764 
with a copy to: 

John Brown, City Attorney 
Best Best & Krieger 
2855 East Guasti Road, Suite 400 
Ontario CA 91761 
 
If to OWNER: 

Colony Commerce Ontario East LP 
1001 Square Victoria, C-500. 
Montreal, Quebec H2Z 2B5 
Canada 

Attn: Claude Lavigne, Senior Vice President, Investments, Industrial, North America 
Email: Claude.Lavigne@ivanhoecambridge.com 
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with a copy to: 
 
Colony Commerce Ontario East LP 
1001 Square Victoria, C-500 
Montreal, Quebec, H2Z 2B5 
Canada 
Attn:  Denis Boulianne, GC 
Email:  denis.boulianne@ivanhoecambridge.com 
 
with a copy to  
 
Goodwin Proctor LLP 
601 S. Figueroa, 43rd Floor 
Los Angeles, CA 
Attn: Dean Pappas, Esq. 
Email: dpappas@goodwinlaw.com 

Either party may, by notice given at any time, require subsequent notices to be given to 
another person or entity, whether a party or an officer or representative of a party, or to a 
different address, or both.  Notices given before actual receipt of notice of change shall 
not be invalidated by the change. 

 

3. DEVELOPMENT OF THE PROPERTY. 

3.1 Rights to Develop.  Subject to the terms of this Agreement including the 
Reservations of Authority in Section 3.4, OWNER shall have a vested right to develop the 
Property in accordance with, and to the extent of, the Development Plan.  The Project 
shall remain subject to all Subsequent Development Approvals required to complete the 
Project as contemplated by the Development Plan.  Except as otherwise provided in this 
Agreement, the permitted uses of the Property, the density and intensity of use, the 
maximum height and size of proposed buildings, and provisions for reservation and 
dedication of land for public purposes shall be those set forth in the Development Plan. 

3.2 Effect of Agreement on Land Use Regulations.  Except as otherwise provided 
under the terms of this Agreement including the Reservations of Authority in Section 3.4, 
the rules, regulations and official policies governing permitted uses of the Property, the 
density and intensity of use of the Property, the maximum height and size of proposed 
buildings, and the design, improvement and construction standards and specifications 
applicable to development of the Property shall be the Existing Land Use Regulations.  In 
connection with any Subsequent Development Approval, CITY shall exercise discretion 
in accordance with the same manner as it exercises its discretion under its police powers, 
including the Reservations of Authority set forth herein; provided however, that such 
discretion shall not prevent development of the Property for the uses and to the density 
or intensity of development set forth in this Agreement.  
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3.3 Timing of Development.  The parties acknowledge that OWNER cannot at this time 
predict when or the rate at which phases of the Property will be developed.  Such 
decisions depend upon numerous factors which are not within the control of OWNER, 
such as market orientation and demand, interest rates, absorption, completion and other 
similar factors.  Since the California Supreme Court held in Pardee Construction Co. v. 
City of Camarillo (1984) 37 Cal. 3d 465, that the failure of the parties therein to provide 
for the timing of development resulted in a later adopted initiative restricting the timing of 
development to prevail over such parties’ agreement, it is the parties’ intent to cure that 
deficiency by acknowledging and providing that OWNER shall have the right to develop 
the Property in such order and at such rate and at such times as OWNER deems 
appropriate within the exercise of its subjective business judgment. 

3.3.1 Infrastructure Improvement Exhibit. Attached hereto as Exhibits “F1, F-1a, 
F-1b, F-2, F-3, F-4, F-5 and F-6” collectively are a description of the Infrastructure 
Improvements needed for the development of the Property (“the Infrastructure 
Improvement Exhibits”). 

3.4 Reservations of Authority. 

3.4.1 Limitations, Reservations and Exceptions.  Notwithstanding any other 
provision of this Agreement, the CITY shall not be prevented from applying new rules, 
regulations and policies upon the OWNER, nor shall a development agreement prevent 
the CITY from denying or conditionally approving any subsequent development project 
application on the basis of such new rules, regulations and policies where the new rules, 
regulations and policies consist of the following: 

(a) Processing fees by CITY to cover costs of processing applications for 
development approvals or for monitoring compliance with any development approvals; 

(b) Procedural regulations relating to hearing bodies, petitions, applications, 
notices, findings, records and any other matter of procedure; 

(c) Regulations, policies and rules governing engineering and construction 
standards and specifications applicable to public and private improvements, including all 
uniform codes adopted by the CITY and any local amendments to those codes adopted 
by the CITY; provided however that, OWNER shall have a vested right to develop the 
Property in accordance with, and to the extent of, the standards and specifications that 
are expressly identified in the Specific Plan and the building codes in effect as of the 
Effective Date; 

(d) Regulations that may conflict with this Agreement and the Development Plan 
but that are reasonably necessary to protect the occupants of the Project and/or of the 
immediate community from a condition perilous to their health or safety; 

(e) Regulations that do not conflict with those rules, regulations and policies set 
forth in this Agreement or the Development Plan and which do not impose additional 
obligations, costs, and expenses on Owner or the Project; 
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(f) Regulations that may conflict but to which the OWNER consents. 

3.4.2 Subsequent Development Approvals.  This Agreement shall not prevent 
CITY, in acting on Subsequent Development Approvals, from applying Subsequent Land 
Use Regulations that do not conflict with the Development Plan and/or the Existing 
Development Approvals, nor shall this Agreement prevent CITY from denying or 
conditionally approving any Subsequent Development Approval on the basis of the 
Existing Land Use Regulations or any Subsequent Land Use Regulation not in conflict 
with the Development Plan and/or the Existing Development Approvals. 

3.4.3 Modification or Suspension by State or Federal Law.  In the event that State 
or Federal laws or regulations, enacted after the Effective Date of this Agreement, prevent 
or preclude compliance with one or more of the provisions of this Agreement, such 
provisions of this Agreement shall be modified or suspended as may be necessary to 
comply with such State or Federal laws or regulations, provided, however, that this 
Agreement shall remain in full force and effect to the extent it is not inconsistent with such 
laws or regulations and to the extent such laws or regulations do not render such 
remaining provisions impractical to enforce.  In the event OWNER alleges that such State 
or Federal laws or regulations preclude or prevent compliance with one or more 
provisions of this Agreement, and the CITY does not agree, the OWNER may, at its sole 
cost and expense, seek declaratory relief (or other similar non-monetary remedies); 
provided however, that nothing contained in this Section 3.6.3 shall impose on CITY any 
monetary liability for contesting such declaratory relief (or other similar non-monetary 
relief). 

3.4.4 Intent.  The parties acknowledge and agree that CITY is restricted in its 
authority to limit its police power by contract and that the foregoing limitations, 
reservations and exceptions are intended to reserve to CITY all of its police power which 
cannot be so limited.  This Agreement shall be construed, contrary to its stated terms if 
necessary, to reserve to CITY all such power and authority which cannot be restricted by 
contract. 

3.5 Public Works; Utilities.  If OWNER is required by this Agreement or a condition of 
project approval to construct any public works facilities which will be dedicated to CITY or 
any other public agency upon completion, and if required by applicable laws to do so, 
OWNER shall perform such work in the same manner and subject to the same 
requirements as would be applicable to CITY or such other public agency should it have 
undertaken such construction.  As a condition of development approval, OWNER shall 
connect the Project to all utilities necessary to provide adequate water, recycled water, 
sewer, gas, electric, and other utility service to the Project.  As a further condition of 
development approval, OWNER shall to the extent possible contract with the CITY for 
CITY-owned or operated utilities for this purpose, for such price and on such terms as 
may be available to similarly situated customers in the CITY. 

3.5.1 OWNER agrees that development of the Project shall require the 
construction of street improvements as described in Exhibit F-1a, including design and 
construction of street improvements on Merrill Avenue from Archibald Avenue to the 
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Cucamonga Creek Channel; design and construction of modifications to an existing 
signalized intersection on Archibald Avenue and Merrill Avenue; and design and 
construction of full signalized intersection improvements at Merrill Avenue and the 
entrance to the Property to the extent not constructed by others; and design and 
construction of the full signalized intersection improvements at Archibald Avenue and the 
entrance to the Property.  OWNER and CITY agree that CITY may issue grading, building 
permits and other required permits for OWNER to initiate construction of structures for 
the Property according to plans approved by CITY and OWNER agrees that OWNER 
shall not request and CITY shall not issue an occupancy permit for any buildings on the 
Property prior to substantial completion of the street Improvements as described in Exhibit 
F-1a.  For purposes of the foregoing, street improvements shall be deemed Substantially 
Complete if the final lift of pavement has not been completed (i.e., Owner may install the 
final lift after completion of all other construction).  CITY agrees that OWNER may request 
that CITY issue temporary certificates of occupancy on a building-by-building basis prior 
to Substantial Completion of the street improvements.  OWNER agrees that the street 
improvements shall be completed and subject to final acceptance by CITY prior to the 
release of any security for the construction of the street improvements 

3.5.2 OWNER agrees that development of the Project shall require the design 
and construction of the widening of the Merrill Avenue bridge over the Cucamonga Creek 
Channel as described in Exhibit F-1b to the extent not designed and/or constructed by 
others.  OWNER and CITY agree that CITY may issue grading, building permits and other 
required permits for OWNER to initiate construction of structures for the Property 
according to plans approved by CITY and OWNER agrees that OWNER shall not request 
and CITY shall not issue an occupancy permit for any buildings prior to the completion of 
the designs and the commencement of construction of the widening of the existing Merrill 
Avenue Bridge Improvements (Merrill Bridge) as shown in Exhibit F-1b.  The Merrill 
Bridge Improvements shall consist of widening the south side of the existing bridge to its 
ultimate width with all striping transitions to existing conditions occurring east of the west 
end of the bridge and utilities as described in Exhibit F-1b.  If OWNER has not 
commenced construction on the Merrill Bridge Improvements prior to OWNER requesting 
an occupancy permit for any buildings on the Property, OWNER shall provide proof to the 
satisfaction of the CITY, that OWNER has exercised one of the following two options: 
  

a. OWNER has entered into a cost sharing agreement for the construction and 
completion of the Merrill Avenue Bridge Improvements by other developer(s) and 
OWNER has fully funded OWNER’S obligations under the subject cost sharing 
agreement; or 
 
b. OWNER has deposited an amount acceptable to CITY for future 
construction of the Merrill Avenue Bridge Improvements into an Escrow Account 
(“Escrow Account”) in which CITY has sufficient authority necessary to use such 
funds deposited by OWNER to commence and complete the construction of the 
Merrill Avenue Bridge Improvements.   OWNER to provide Escrow Instructions 
acceptable to the City Attorney for CITY.  
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To the extent that the Merrill Avenue Bridge Improvements are not constructed by others, 
OWNER agrees that, upon issuance of the required permits for the construction of the 
Merrill Avenue bridge Improvements by the County of San Bernardino and the Army Corp 
of Engineers, OWNER shall complete the design and construct to completion the Merrill 
Avenue bridge Improvements.  OWNER agrees that OWNER shall complete the 
construction of the Merrill Avenue bridge Improvements prior to the expiration of any 
temporary certificate of occupancy issued by CITY for any structure on the Property. 

3.5.3 OWNER agrees that development of the Property shall require either the 
extension of permanent master planned water utility Improvements as described in 
Exhibit F-2, including the construction of the Eucalyptus Avenue Water Loop consisting 
minimally of the construction of the extension of permanent master planned water utility 
Improvements from two (2) points of connection to serve the Property or an alternative 
on-site water storage tank system acceptable to CITY (the “Water Improvements).  
OWNER and CITY agree that CITY may issue grading, building and other required 
permits for OWNER to initiate construction of structures for the Property according to 
plans approved by CITY upon completion of sufficient water and recycled water 
improvements to serve the Property from at least one point of connection. Except as 
provided for below in Section 3.5.3.1, OWNER agrees that OWNER shall not request and 
CITY shall not issue any occupancy permits for any buildings on the Property until the 
completion of the design and construction of an on-site water storage system acceptable 
to CITY to meet fire flow demands for the entire Property or OWNER’s agreement and 
determination, in writing, to CITY that OWNER shall be be subject to CITY’s determination 
that the Eucalyptus Avenue Water Improvements shall be constructed by OWNER as 
provided for below in Sections 3.5.3.1 through 3.5.3.5. CITY agrees that OWNER may 
request a temporary occupancy permit for a building and, if OWNER requests that a 
temporary certificate of occupancy be issued for a building prior to the completion of the 
Water Improvements, that CITY may consider such request and may issue temporary 
certificates of occupancy on a building-by-building basis prior to completion of the Water 
Improvements if there is available permanent water and recycled water service from a 
minimum of one point of connection and sufficient water is available for fire protection 
purposes for any buildings under construction.  OWNER and CITY agree that all or a 
portion of the water utility Improvements described in Exhibit F-2 may be constructed by 
others.  If such water utility Improvements are constructed by others and completed and 
accepted by CITY prior to OWNER’s request to CITY of the required grading, building or 
other required permits for OWNER to initiate construction of structures for the Property, 
then OWNER shall not be required to construct those water utility Improvements 
constructed and completed by others and accepted by CITY. 

3.5.3.1 OWNER agrees that either the extension of permanent master planned 
water utility Improvements or an alternative on-site water storage tank system 
acceptable to CITY, shall be required to provide sufficient fire flow to serve the 
Property. OWNER also agrees that the extension of such permanent master 
planned water utility Improvements may require OWNER to design and construct 
the Eucalyptus Avenue Water Loop or the alternative on-site water storage tank 
system.  If the OWNER elects not to construct the alternative on-site water storage 
tank system, OWNER shall be required to design and initiate construction of the 
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Eucalyptus Avenue Water Loop, or any remaining portion of such Eucalyptus 
Avenue Water Loop, to the extent that construction of such remaining portion has 
not been initiated by others.  

3.5.3.2 OWNER and CITY agree that a determination shall be made by CITY, that 
others have initiated construction of the Eucalyptus Avenue Water Loop to serve 
the Project.  If CITY determines that others have not initiated construction of the 
Eucalyptus Avenue Water Loop to serve the Project and OWNER has not elected 
to construct the alternative on-site water storage tank system, CITY shall notify 
OWNER and OWNER shall be required to design, or complete any existing 
designs, and initiate construction of the Eucalyptus Avenue Water Loop to serve 
the Project.  If CITY determines that others have initiated construction of, at a 
minimum, the portion of the Eucalyptus Avenue Water Loop required to provide 
additional fire flow to the Project, then CITY shall notifiy OWNER and OWNER 
shall be eligible to request and CITY may issue additional building permits and 
additional certificates of occupancy for buildings for the Project.  CITY shall make 
such determination prior to:  

a.) issuance of a building permit for any building or buildings where the total 
square footage of the buildings for the Project exceeds 1,100,000 Square 
Feet or;  

b.) within two (2) years of the issuance of a building permit for the first 
structure for the Project, whichever occurs first.   

3.5.3.3 CITY may also provide such determination prior to the above events if 
requested by OWNER and CITY concurs that the construction of the Eucalyptus 
Avenue Water Loop has been initiated by others.  If CITY has issued a building 
permit for any buildings for the Project (less than 1,100,000 square feet) for the 
Project and others have not initiated construction of the Eucalyptus Avenue Water 
Loop prior to the expiration of the two (2) year period after the issuance of the first 
building permit, OWNER may request that such determination be deferred by CITY 
for a period of an additional six (6) months. 

3.5.3.4 If OWNER does not elect to construct the alternative on-site water storage 
system, CITY and OWNER agrees if the CITY determines that the Eucalyptus 
Avenue Water Loop has not been initiated or constructed by others and OWNER 
requests that the CITY issue additional building permits for any building or 
buildings for the Project exceeds 1,100,000 square feet or a period of two (2) years 
since the issuance of the first building permit for the Project, or any extended 
period, has expired, then OWNER shall be required to design and construct the 
Eucalytus Avenue Water Loop.  If CITY determines that construction of the 
Eucalyptus Avenue Water Loop has not been initiated and OWNER completes the 
design and initiates construction of the Eucalylptus Avenue Water Loop, OWNER 
may request and CITY may issue a temporary occupancy permit for any buildings 
constructed on the Project and OWNER may request and CITY may issue addition 
building permits for buildings exceeding 1,100,000 for the Property, subject to 
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OWNER’s deposit of funds to an Escrow Account mutually controlled by OWNER 
and CITY, in an amount determined by CITY to be sufficient to complete the 
construction of the Eucalyptus Avenue Water Loop, and subject to CITY’s further 
determination that there is sufficient fire flow to serve the additional buildings.  The 
Escrow Instructions shall be prepared by OWNER and accepted by CITY.  CITY 
agrees that OWNER’s deposit to the Escrow Account may be used by OWNER to 
compensate consultants and contractors for the design and construction of the 
Eucalyptus Avenue Water Loop.  

3.5.3.5 CITY agrees that a portion of the Eucalyptus Avenue Water Loop 
consisting of the portion of the Eucalyptus Avenue Water Loop along Eucalytpus 
Avenue from the connection at Archibald Avenue to Carpenter Avenue is eligible 
for DIF reimbursement.  If OWNER designs and constructs this portion of the 
Eucalyptus Avenue Water Loop, then CITY shall directly reimburse OWNER for 
the actual eligible costs for design and construction of this portion of the Eucalyptus 
Avenue Water Loop up to the amount in the CITY’s DIF Program. Such 
reimbursement shall be subject to a separate DIF Credit and Reimbursement 
Agreement between OWNER and CITY and in the form acceptable to OWNER 
and CITY. CITY shall reimburse OWNER within 30 business days of completion 
and acceptance the portion of the Eucalyptus Avenue Water Loop. 

  

 3.5.4 OWNER agrees that development of the Property requires the construction 
of connections to permanent master planned sewer Improvements as described in Exhibit 
F-3 which have been completed and accepted by City.    OWNER and CITY agree that 
the sewer Improvements described in Exhibit F-3 have been constructed by others.  
OWNER shall be required to construct the required connections to the permanent master 
planned sewer improvements constructed and completed by others and accepted by 
CITY, prior to and as a condition precedent to, issuance of a building permit for the 
Property. 

3.5.5 OWNER agrees that development of the Property shall require the 
extension of permanent master planned recycled water utility Improvements as described 
in Exhibit F-4 consisting generally of the construction of the extension of permanent 
master planned recycled water utility Improvements to serve the Property.  OWNER and 
CITY agree that CITY may issue grading, building and other required permits for OWNER 
to initiate construction of structures for the Property according to plans approved by CITY 
upon completion of sufficient water and recycled water improvements to serve the 
Property from at least one point of connection and OWNER agrees that OWNER shall 
not request and CITY shall not issue any occupancy permit for any buildings on the 
Property until the completion of the water improvements described in Exhibit F-4  CITY 
agrees that OWNER may request a temporary occupancy permit for a building and, if 
OWNER requests that a temporary certificate of occupancy be issued for a building prior 
to the completion of the extension of permanent master planned recycled water utility 
Improvements to serve the Property that CITY may consider such request and may issue 
temporary certificates of occupancy on a building-by-building basis prior to completion of 
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the recycled water improvements if there is available permanent recycled water service 
connection and sufficient recycled water is available.  OWNER and CITY agree that all, 
or a portion of, the permanent master planned recycled water utility Improvements 
described in Exhibit F-4 may be constructed by others.  If such recycled water utility 
Improvements are constructed by others and completed and accepted by CITY prior to 
OWNER’s request to CITY of the required grading, building or other required permits for 
OWNER to initiate construction of structures for the Property, then OWNER shall not be 
required to construct those permanent master planned recycled water utility 
Improvements. 

3.5.6 OWNER agrees that development of the Project shall require the 
construction of storm drain Improvements from the Property to the connection with the 
existing Storm Drain facilities in Archibald Avenue and in Merrill Avenue as described in 
Exhibit F-5.  OWNER shall be responsible for the design and construction of the 
necessary extension of storm drain facilities, as described in Exhibit F-5 to the extent not 
constructed by others.  To the extent not constructed by others OWNER shall construct 
and complete the storm drain improvements as described in Exhibit F-5 prior to, and as 
a condition precedent to, OWNER requesting a building permit for the construction of a 
structure on the Property. 

3.5.7 OWNER agrees that development of the Project shall require the design 
and construction of Fiber Optic Communications Improvements in Merrill Avenue and 
Archibald Avenue as described in Exhibit F-6 to connect the Property to the Fiber Optic 
Communication System.  OWNER shall be responsible for the design and construction 
of the necessary extension of Fiber Optic Communications conduit as described in Exhibit 
F-6, prior to and as a condition precedent to, OWNER requesting a building permit for the 
construction of a structure on the Property.   

3.6 Acquisition of Offsite Provision of Real Property Interests.  In any instance where 
OWNER is required by any Development Approval or Land Use Regulation and the 
Construction Agreement to construct any public improvement on land not owned by 
OWNER (“Offsite Improvements”), the CITY and OWNER shall cooperate in acquiring 
the necessary legal interest (“Offsite Property”) in accordance with the procedures set 
forth in Section 2.4 of the Construction Agreement.  This section 3.6 is not intended by 
the parties to impose upon the OWNER an enforceable duty to acquire land or construct 
any public improvements on land not owned by OWNER, except to the extent that the 
OWNER elects to proceed with the development of the Project, and then only in 
accordance with valid conditions imposed by the CITY upon the development of the 
Project under the Subdivision Map Act or other legal authority. 

3.6.1 CITY Acquisition of Non-Construction Agreement Offsite Property.  In the 
event OWNER is required to construct any public improvements on land not owned by 
OWNER, but such requirement is not based upon the Construction Agreement, Sections 
3.6.1 and 3.6.2 shall control the acquisition of the necessary property interest(s) (“Non-
Construction Agreement Offsite Property”).  If the OWNER is unable to acquire such Non-
Construction Agreement Offsite Property, and following the written request from the 
OWNER to CITY, CITY agrees to use reasonable and diligent good faith efforts to acquire 
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the Non-Construction Agreement Offsite Property from the owner or owners of record by 
negotiation to the extent permitted by law and consistent with this Agreement.  If CITY is 
unable to acquire the Non-Construction Agreement Offsite Property by negotiation within 
thirty (30) days after OWNER’S written request, CITY shall, initiate proceedings utilizing 
its power of eminent domain to acquire that Non-Construction Agreement Subject 
Property at a public hearing noticed and conducted in accordance with California Code 
of Civil Procedure Section 1245.235 for the purpose of considering the adoption of a 
resolution of necessity concerning the Non-Construction Agreement Offsite Property, 
subject to the conditions set forth in this Section 3.6.1  The CITY and OWNER 
acknowledge that the timelines set forth in this Section 3.6.1 represent the maximum time 
periods which CITY and OWNER reasonably believe will be necessary to complete the 
acquisition of any Non-Construction Agreement Offsite Property.  CITY agrees to use 
reasonable good faith efforts to complete the actions described within lesser time periods, 
to the extent that it is reasonably able to do so, consistent with the legal constraints 
imposed upon CITY. 

3.6.2 Owner’s Option to Terminate Proceedings.  CITY shall provide written 
notice to OWNER no later than fifteen (15) days prior to making an offer to the owner of 
the Non-Construction Agreement Offsite Property.  At any time within that fifteen (15) day 
period, OWNER may, at its option, notify CITY that it wants CITY to cease all acquisition 
proceedings with respect to that Non-Construction Agreement Offsite Property, 
whereupon CITY shall cease such proceedings.  CITY shall provide written notice to 
OWNER no later than fifteen (15) days prior to the date of the hearing on CITY’S intent 
to consider the adoption of a resolution of necessity as to any Non-Construction 
Agreement Offsite Property.  At any time within that fifteen (15) day period, OWNER may, 
at its option, notify CITY that it wants CITY to cease condemnation proceedings, 
whereupon CITY shall cease such proceedings.  If OWNER does not notify CITY to cease 
condemnation proceedings within said fifteen (15) day period, then the CITY may proceed 
to consider and act upon the Non-Construction Agreement Offsite Property resolution of 
necessity.  If CITY adopts such resolution of necessity, then CITY shall diligently institute 
condemnation proceedings and file a complaint in condemnation and seek an order of 
immediate possession with respect to the Non-Construction Agreement Offsite Property.  
If CITY is unable or unwilling to acquire Non-Construction Agreement Offsite Property, 
then OWNER is relieved of any condition of approval or requirements requiring the 
acquisition of such Non-Construction Agreement Offsite Property, and the CITY shall not 
refuse to issue building permits or occupancy permits based on the failure to acquire such 
Non-Construction Agreement Offsite Property.  

3.7 Regulation by Other Public Agencies.  It is acknowledged by the parties that other 
public agencies not within the control of CITY possess authority to regulate aspects of the 
development of the Property separately from or jointly with CITY and this Agreement does 
not limit the authority of such other public agencies.  CITY agrees to cooperate fully, at 
no cost to CITY, with OWNER in obtaining any required permits or compliance with the 
regulations of other public agencies provided such cooperation is not in conflict with any 
laws, regulations or policies of the CITY. 
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3.8 Tentative Parcel Maps; Extension.  With respect to applications by OWNER for 
tentative parcel maps for portions of the Property, CITY agrees that OWNER may file and 
process tentative maps in accordance with Chapter 4.5 (commencing with Section 
66498.1) of Division 2 of Title 7 of the California Government Code and the applicable 
provisions of CITY’s subdivision ordinance, as the same may be amended from time to 
time.  In accordance with the provisions of Section 66452.6 of the Government Code, 
each tentative subdivision map or tentative parcel map, heretofore or hereafter approved 
in connection with development of the Property, shall be deemed to have been granted 
an extension of time to and until the expiration, cancellation, or termination of this 
Agreement. 

3.9 Specific Plan Charge.  Pursuant to Government Code section 65456, the City 
Council may consider adopting a specific plan charge upon persons seeking CITY 
approvals that are required to be consistent with the Specific Plan.  Any such charges 
shall, in the aggregate, defray, but not exceed, the estimated cost of preparation, 
adoption, and administration of the Specific Plan, including costs incurred pursuant to the 
California Environmental Quality Act (Pub. Resources Code, §§ 21000 et seq.).  As nearly 
as can be estimated, the charges shall be a prorated amount in accordance with the 
applicant’s relative benefit derived from the Specific Plan.  If such charges are adopted, 
the CITY shall use such charges to reimburse the OWNER who originally paid the cost 
of preparing the Specific Plan, including costs incurred pursuant to the California 
Environmental Quality Act (Pub. Resources Code, §§ 21000 et seq.) to the extent the 
OWNER paid more than its relative benefit from the Specific Plan.  Such charges, if 
adopted, shall be imposed on persons seeking CITY approvals that are required to be 
consistent with the Specific Plan, to the extent such person(s) has/have not entered into 
a reimbursement agreement with, and satisfactory to, the person(s) originally responsible 
for the cost of preparing the Specific Plan, including costs incurred pursuant to CEQA.  

4. PUBLIC BENEFITS. 

4.1 Intent.  The parties acknowledge and agree that development of the Property will 
result in substantial public needs that will not be fully met by the Development Plan and 
further acknowledge and agree that this Agreement confers substantial private benefits 
on OWNER that should be balanced by commensurate public benefits.  Accordingly, the 
parties intend to provide consideration to the public to balance the private benefits 
conferred on OWNER by providing more fully for the satisfaction of the public needs 
resulting from the Project. 

4.2 Development Impact Fees. 

4.2.1 Amount of Development Impact Fee.  Development Impact Fees (DIF) shall 
be paid by OWNER.  The Development Impact Fee amounts to be paid by OWNER shall 
be the amounts that are in effect at the time such amounts are due.   Nothing contained 
in this Agreement shall affect the ability of the CITY to impose new Development Impact 
Fees or amend the amounts of existing Development Impact Fees.  Additionally, nothing 
contained in this Agreement shall affect the ability of other public agencies that are not 
controlled by CITY to impose and amend, from time to time, Development Impact Fees 
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established or imposed by such other public agencies, even though such Development 
Impact Fees may be collected by CITY. 

4.2.2 Time of Payment.  The Development Impact Fees required pursuant to 
Subsection 4.2.1 shall be paid to CITY prior to the issuance of building permit for each 
applicable residential or other building  (subject to the application/use of available fee 
deferrals or credits), except for the Open Space and Habitat Acquisition Development 
Impact fee, which shall be paid by OWNER to CITY prior to the issuance of a grading 
permit 

4.3 Responsibility for Construction of Public Improvements.   

4.3.1 Timely Construction of Public Infrastructure. The phasing of the area 
wide infrastructure construction within the Ontario Ranch area shall be as approved by 
the CITY.  OWNER shall be responsible for the timely construction and completion of all 
public infrastructure required for the Project as shown on the attached Exhibits “F-1” 
through “F-6” and any and all tentative parcel map conditions.  Unless otherwise specified 
in the Parcel Map conditions, and subject to the provisions of Section 3.6, all other 
required Improvements for each Parcel Map, shall be completed and operational prior to, 
and as a condition precedent to, OWNER requesting and CITY’s granting of a final 
occupancy permit for  any buildings to be constructed on the Property.  All Infrastructure 
and Improvements shall be completed as required by the Subdivision Agreement/Parcel 
Map conditions for Parcel Map No.19904.  

4.3.2   Availability and Use of Recycled Water. OWNER agrees that 
recycled water shall be available and utilized by OWNER for all construction-related water 
uses including prior to, and during, any grading of the Property. 

4.3.3 Construction of DIF Program Infrastructure   To the extent OWNER is 
required to construct and completes construction of public improvements that are 
included in CITY’s Development Impact Fee Program  CITY agrees that CITY shall issue 
DIF Credit and DIF Reimbursement in accordance with the provisions of a separate Fee 
Credit Agreement between CITY and OWNER. Limitations on the use of DIF Credit 
issued to OWNER to offset OWNER’s DIF payment obligations shall also be subject to 
the provisions of a separate Fee Credit Agreement.  OWNER may also be eligible to 
receive reimbursement from DIF collected by CITY and paid by other development that 
benefits from OWNER’s construction of DIF Program Infrastructure.  Any such DIF 
Reimbursement shall be subject to a Fee Credit Agreement between CITY and OWNER.  
CITY and OWNER agree that the Fee Credit Agreement between CITY and OWNER 
shall comply with CITY’s adopted policies applicable to such agreements. 

  

4.4 Public Services Funding Fee.   

4.4.1 Requirement for Payment of Public Services Funding Fee.  In order to 
ensure that the adequate provision of public services, including without limitation, police, 
fire and other public safety services, are available to each Project in a timely manner, 
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OWNER shall pay to CITY a “Public Services Funding Fee.” The Public Services Funding 
Fee shall apply to non-residential uses as set forth below.   

4.4.2 Public Services Funding Fee Amount. OWNER shall pay a Public 
Services Funding fee in a single installment payment in the amount of Sixty One Cents 
($.61) per square foot of each non-residential building.  The single installment for non-
residential uses shall be due and payable on a building-by-building basis prior to the 
issuance of the building permit for a non-residential building The amount of the Single 
Installment for non-residential uses shall automatically increase by percentage increase 
(but no decrease) in the Consumer Price Index (Los Angeles-Anaheim-Riverside County), 
1950-2001 (1982-84=100) over the preceding year on January 1st of each year, beginning 
on January 1, 2020.  OWNER may exercise the option to pay any single installment 
amounts for the remainder of the non-residential square footage within the Project on or 
before December 31st, before the Single Installment amount is automatically increased. 

4.5 Net MDD/Water Availability Equivalents. 

4.5.1 Effectiveness of Agreement.  Notwithstanding anything else set forth in this 
Agreement, CITY and OWNER each acknowledge, confirm, and agree, that (i) the City 
approval of this Agreement and (ii) the effectiveness of this Agreement, in each case, is 
conditioned upon OWNER’s admission to NMC Builders as a “Member” thereof pursuant 
to the terms and conditions of the operating agreement of NMC Builders.  OWNER and 
CITY agree that OWNER shall become a Member of NMC Builders within 30 days of the 
effective date of this Agreement.  

4.5.2 Assigned Net MDD/Water Availability Equivalents. OWNER acknowledges 
that the City has agreed with NMC Builders to reserve exclusively for Members of NMC 
Builders, including OWNER, Net MDD made available through the construction of water 
system improvements funded by NMC Builders and/or OWNER.  OWNER acknowledges 
that the provisions of the Construction Agreement Amendment require that the City shall 
not issue building permits or certificates of occupancy for the area of development within 
the New Model Colony served by the water system improvements funded by NMC 
Builders, except to the bearer of a Certificate of Net MDD Water Availability. 

4.5.3 Requirement for NMC Builders LLC Membership as a Phase 2 Water 
Member.  OWNER and CITY agree that OWNER’s’ payment to CITY required by Section 
4.5.4 below represents OWNER’s contribution to the funding required for the future 
construction of the Phase 2 Water Improvements and the availability of additional Net 
MDD Water Availability required for the development of the Property described in Exhibit 
A of this Agreement.   

4.5.4 CITY issuance of Water Availability Equivalents.  Within 30 days after the 
effectiveness of this Development Agreement OWNER shall pay or have paid to City the 
applicable Phase 2 Water Participation Fee.  The Phase 2 Water Participation Fee shall 
be the calculated based on the amount of the Regional Water DIF for the applicable land 
use category and the square footage of the applicable buildings.  The applicable planning 
areas of the Colony Commerce Center East Specific Plan to be developed by OWNER 
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equals 1,685,420 Square Feet.  The calculated amount of the Phase 2 Water Participation 
Fee shall be paid to City within 30 days after the effective date of this Agreement or, at 
OWNER’s option, the Phase 2 Water Participation Fee may be paid to City in two (2) 
installments.  The first installment shall be fifty percent (50%) of the total Phase 2 Water 
Participation Fee and such first installment shall be due and payable to City within 30 
days after the effective date of this Development Agreement.  The second installment 
shall be the remaining amount of the Phase 2 Water Participation Fee and such second 
installment shall be due and payable to City within one (1) year after the payment of the 
first installment, or prior to, and as a condition precedent to, the recording of any final 
Parcel Map for the Project, whichever occurs first. Upon OWNER’s complete payment to 
CITY of the Phase 2 Water Participation Fee CITY shall issue a Certificate of Water 
Availability Equivalents in the form attached hereto as Exhibit G.  Such Water Availability 
Equivalents Certificate shall be issued by CITY within thirty (30) days of the receipt of 
such required payment. CITY and OWNER agree that the amount of Water Availability 
Equivalents issued to OWNER shall be based on the maximum projected need for Water 
Availability Equivalents required for the Property based upon water demand factors and 
assumptions listed in Exhibit C-2R of the Phase 2 Water Amendment to the Construction 
Agreement “Water Demand Equivalents by Land Use” for each land use category.  
Additionally, within five (5) business days of CITY’s receipt of OWNER’s payment as 
required under this Section 4.5.2, CITY shall issue a certificate of DIF Credit against 
OWNER’s DIF obligations in the Regional Water DIF Category.   

 4.5.4.1 The parties acknowledge that OWNER is expected to receive 
assignment of a DIF credit Certificate in the Regional Water DIF category from an 
affiliated entity that has been issued by CITY.   

 CITY and OWNER agree that OWNER may possess a Certificate of DIF Credit in 
the Regional Water DIF category previously issued by CITY to an affiliated entity.  
CITY agrees that OWNER may utilize such Certificate of DIF Credit in the Regional 
Water DIF category in-lieu of paying to CITY the full amount of OWNER’s 
applicable Phase 2 Water Participation Fee for the Project.  OWNER and CITY 
agree that the amount of such assigned Certificate of DIF Credit in the Regional 
Water category may  not be sufficient for full payment of both installments of 
OWNER’s projected Phase 2 Water Participation Fee and that OWNER shall pay 
the net remaining amount due to CITY as required by Section 4.5.3.  OWNER shall 
be entitled to apply the amount of any assigned Certificate of DIF Credit to the First 
Installment and the Second Installment payments as applicable, until the amount 
of the Phase 2 Water Participation fee exceeds the amount of OWNER’s 
Certificate of DIF Credit.  

4.5.5 Requirement for other Water System Improvements. A Certificate of Net 
MDD Availability is evidence only of available water capacity and does not satisfy any 
other conditions applicable to OWNER’s Project, including those relating to design and 
construction of master-planned potable water and recycled water transmission and 
distribution system for the respective pressure zone and other public infrastructure 
requirements. 
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4.6 Compliance with Public Benefits Requirements. 

4.6.1 Failure to Provide Public Benefits.  In the event OWNER fails or refuses to 
comply with any  condition referenced in Section 4.1 through 4.5, or challenges (whether 
administratively or through legal proceedings) the imposition of such conditions, OWNER 
shall be deemed in default of this Agreement pursuant to Section 8 hereof, thereby 
entitling the City to any and all remedies available to it, including, without limitation, the 
right of the City to withhold OWNER’s Project-related building permits, certificates of 
occupancy, or discretionary approvals, without liability.  Nothing herein shall waive 
Owner’s right to assert a default (or failure to perform) by the City has excused Owner’s 
performance under this Agreement. 

5. FINANCING OF PUBLIC IMPROVEMENTS. 

5.1 Financing Mechanism(s).  OWNER agrees that, prior to the recordation of any 
Parcel Map, the property subject to such Parcel Map shall be included in a CFD to finance 
City services through annual special taxes that will initially be $.30 per square foot for 
non-residential buildings.  These amounts shall be subject to an automatic increase at a 
rate not to exceed four (4%) percent per year.  Depending on the fiscal year that the CFD 
is formed and the CFD tax is levied, the annual special taxes may be higher.  CITY shall 
be the sole and exclusive lead agency in the formation of any CFD, assessment district 
or other public financing mechanism within the Property; provided however, that the 
proceeds of any such CFD, assessment district, or financing mechanism may be used, 
subject to restrictions that may be imposed by applicable law, for the purposes of 
acquiring, constructing or maintaining public facilities to be owned or operated by other 
public agencies, including, without limitation those facilities owned or operated by a 
school district.  The parties hereto, by this provision, shall not prohibit or otherwise limit 
the CITY’s ability to take any and all necessary steps requisite to the formation of the CFD 
to finance City services through annual special taxes as set forth in this Section 5.1.  
Formation of any CFD, assessment district or other public financing mechanism within 
the Property, shall be subject to CITY’s ability to make all findings required by applicable 
law and complying with all applicable legal procedures and requirements including, 
without limitation, CITY’s public financing district policies as such policies may be 
amended from time to time.   Notwithstanding the foregoing, it is acknowledged and 
agreed by the parties that nothing contained in this Agreement shall be construed as 
requiring CITY or the City Council to form any such district.  

6. REVIEW FOR COMPLIANCE. 

6.1 Periodic and Special Reviews. 

6.1.1 Time for and Initiation of Periodic Review.  The CITY shall review this 
Agreement every twelve (12) months from the Effective Date in order to ascertain the 
good faith compliance by the OWNER with the terms of this Agreement.  The OWNER 
shall submit an Annual Monitoring Report to CITY, in a form acceptable to the City 
Manager, along with any applicable processing charge within ten (10) days after each 
anniversary date of the Effective Date of this Agreement.  Within fifteen (15) days after 
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the receipt of the Annual Monitoring Report, CITY shall review the Annual Monitoring 
Report.  Prior to the expiration of the fifteen (15) day review period, CITY shall either issue 
a notice of continuing compliance or a notice of non-compliance and a notice of CITY’s 
intent to conduct a Special Review pursuant to Sections 6.1.2  through 6.1.6.  Issuance 
of a notice of continuing compliance may be issued by the City Manager or his designee.   

6.1.2 Initiation of Special Review. A special review may be called either by 
agreement between the parties or by initiation in one or more of the following ways: 

(a) Recommendation of the Planning staff; 

(b) Affirmative vote of at least four (4) members of the Planning Commission; or 

(c) Affirmative vote of at least three (3) members of the City Council. 

6.1.3 Notice of Special Review.  The City Manager shall begin the special review 
proceeding by giving notice that the CITY intends to undertake a special review of this 
Agreement to the OWNER.  Such notice shall be given at least ten (10) days in advance 
of the time at which the matter will be considered by the Planning Commission. 

6.1.4 Public Hearing.  The Planning Commission shall conduct a hearing at which 
the OWNER must demonstrate good faith compliance with the terms of this Agreement.  
The burden of proof on this issue is upon the OWNER.  

6.1.5 Findings Upon Public Hearing.  The Planning Commission shall determine 
upon the basis of substantial evidence whether or not the OWNER has, for the period 
under review, complied in good faith with the terms and conditions of this Agreement. 

6.1.6 Procedure Upon Findings.   

(a) If the Planning Commission finds and determines on the basis of substantial 
evidence that the OWNER has complied in good faith with the terms and conditions of 
this Agreement during the period under review, the review for that period is concluded. 

(b) If the Planning Commission finds and determines on the basis of substantial 
evidence that the OWNER has not complied in good faith with the terms and conditions 
of this Agreement during the period under review, the Planning Commission may 
recommend to the City Council to modify or terminate this Agreement. 

(c) The OWNER may appeal a determination pursuant to paragraph (b) to the City 
Council in accordance with the CITY's rule for consideration of appeals in zoning matters 
generally. 

6.2 Proceedings Upon Modification or Termination.  If, upon a finding under Section 
6.1.6(b), the CITY determines to proceed with modification or termination of this 
Agreement, the CITY shall give notice to the property OWNER of its intention so to do.  
The notice shall contain: 
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(a) The time and place of the hearing; 

(b) A statement as to whether or not the CITY proposes to terminate or to modify 
this Agreement; and 

(c) Other information that the CITY considers necessary to inform the OWNER of 
the nature of the proceeding. 

6.3 Hearing on Modification or Termination.  At the time and place set for the hearing 
on modification or termination, the OWNER shall be given an opportunity to be heard.  
The OWNER shall be required to demonstrate good faith compliance with the terms and 
conditions of this Agreement.  The burden of proof on this issue shall be on the OWNER.  
If the City Council finds, based upon substantial evidence in the administrative record, 
that the OWNER has not complied in good faith with the terms and conditions of the 
agreement, the City Council may terminate this Agreement or modify this Agreement  and 
impose those conditions to the action it takes as it considers necessary to protect the 
interests of the CITY.  The decision of the City Council shall be final, subject only to judicial 
review pursuant to Section 1094.5 of the Code of Civil Procedure. 

6.4 Certificate of Agreement Compliance.  If, at the conclusion of a Periodic or Special 
Review, OWNER is found to be in compliance with this Agreement, CITY shall, upon 
written request by OWNER, issue a Certificate of Agreement Compliance (“Certificate”) 
to OWNER stating that after the most recent Periodic or Special Review and based upon 
the information known or made known to the Planning Director and City Council that (1) 
this Agreement remains in effect and (2) OWNER is not in default.  The Certificate shall 
be in recordable form, shall contain information necessary to communicate constructive 
record notice of the finding of compliance, shall state whether the Certificate is issued 
after a Periodic or Special Review and shall state the anticipated date of commencement 
of the next Periodic Review.  OWNER may record the Certificate with the County 
Recorder.  Whether or not the Certificate is relied upon by assignees or other transferees 
or OWNER, CITY shall not be bound by a Certificate if a default existed at the time of the 
Periodic or Special Review, but was concealed from or otherwise not known to the 
Planning Director or City Council. 

7. [RESERVED] 

8. DEFAULT AND REMEDIES. 

8.1 Remedies in General.  It is acknowledged by the parties that CITY would not have 
entered into this Agreement if it were to be liable in damages under this Agreement, or 
with respect to this Agreement or the application thereof.  In general, each of the parties 
hereto may pursue any remedy at law or equity available for the breach of any provision 
of this Agreement, except that CITY  shall  not be liable in damages to the OWNER or to 
any successor in interest of OWNER. OWNER covenants not to sue for damages or claim 
any damages: 

(a) For any breach of this Agreement or for any cause of action which arises out 
of this Agreement; or 
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(b) For the taking, impairment or restriction of any right or interest conveyed or 
provided under or pursuant to this Agreement; or 

(c) Arising out of or connected with any dispute, controversy or issue regarding the 
application or interpretation or effect of the provisions of this Agreement. 

 

8.2 Specific Performance.  The parties acknowledge that money damages and 
remedies at law generally are inadequate and specific performance and other non-
monetary relief are particularly appropriate remedies for the enforcement of this 
Agreement and should be available to all parties for the following reasons: 

(a) Money damages are unavailable against CITY and OWNER as provided in 
Section 8.1 above. 

(b) Due to the size, nature and scope of the project, it may not be practical or 
possible to restore the Property to its natural condition once implementation of 
this Agreement has begun.  After such implementation, OWNER may be 
foreclosed from other choices it may have had to utilize the Property or portions 
thereof.  OWNER has invested significant time and resources and performed 
extensive planning and processing of the Project in agreeing to the terms of 
this Agreement and will be investing even more significant time and resources 
in implementing the Project in reliance upon the terms of this Agreement, and 
it is not possible to determine the sum of money which would adequately 
compensate OWNER for such efforts. 

8.3 Release.  Except for nondamage remedies, including the remedy of specific 
performance, OWNER, for itself, its successors and assignees, hereby releases the 
CITY, its officers, agents and employees from any and all claims, demands, actions, or 
suits of any kind or nature arising out of any liability, known or unknown, present or future, 
including, but not limited to, any claim or liability, based or asserted, pursuant to Article I, 
Section 19 of the California Constitution, the Fifth Amendment of  the United States 
Constitution, or any other law or ordinance which seeks to impose any other liability or 
damage, whatsoever, upon the CITY because it entered into this Agreement or because 
of the terms of this Agreement. 

8.4 Termination or Modification of Agreement for Default of OWNER.  Subject to the 
provisions contained in Subsection 6.3 herein, CITY may terminate or modify this 
Agreement for any failure of OWNER to perform any material duty or obligation of 
OWNER under this Agreement, or to comply in good faith with the terms of this Agreement 
(hereinafter referred to as “default”); provided, however, CITY may terminate or modify 
this Agreement pursuant to this Section only after providing written notice to OWNER of 
default setting forth the nature of the default and the actions, if any, required by OWNER 
to cure such default and, where the default can be cured, OWNER has failed to take such 
actions and cure such default within 60 days after the effective date of such notice or, in 
the event that such default cannot be cured within such 60 day period but can be cured 
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within a longer time, has failed to commence the actions necessary to cure such default 
within such 60 day period and to diligently proceed to complete such actions and cure 
such default. 

8.5 Termination of Agreement for Default of CITY.  OWNER may terminate this 
Agreement only in the event of a default by CITY in the performance of a material term of 
this Agreement and only after providing written notice to CITY of default setting forth the 
nature of the default and the actions, if any, required by CITY to cure such default and, 
where the default can be cured, CITY has failed to take such actions and cure such default 
within 60 days after the effective date of such notice or, in the event that such default 
cannot be cured within such 60 day period but can be cured within a longer time, has 
failed to commence the actions necessary to cure such default within such 60 day period 
and to diligently proceed to complete such actions and cure such default. 

9. THIRD PARTY LITIGATION. 

9.1 General Plan and Specific Plan Litigation.  CITY has determined that this 
Agreement is consistent with its Comprehensive General Plan, as such General Plan 
exists as of the Effective Date (“General Plan”), and that the General Plan meets all 
requirements of law.  CITY has also determined that this Agreement is consistent with the 
Specific Plan, as such Specific Plan exists as of the Effective Date, and that the Specific 
Plan meets all requirements of law.  OWNER has reviewed the General Plan and the 
Specific Plan and concurs with CITY’s determination.  CITY shall have no liability in 
damages under this Agreement for any failure of CITY to perform under this Agreement 
or the inability of OWNER to develop the Property as contemplated by the Development 
Plan of this Agreement as the result of a judicial determination that on the Effective Date, 
or at any time thereafter, the General Plan,, the Specific Plan, or portions thereof, are 
invalid or inadequate or not in compliance with law. 

9.2 Third Party Litigation Concerning Agreement.  OWNER shall defend, at its 
expense, including attorneys’ fees, indemnify, and hold harmless CITY, its agents, 
officers and employees from any claim, action or proceeding against CITY, its agents, 
officers, or employees to attack, set aside, void, or annul the approval of this Agreement 
or the approval of any permit granted pursuant to this Agreement.  CITY shall promptly 
notify OWNER of any such claim, action or proceeding, and CITY shall cooperate in the 
defense.  If CITY fails to promptly notify OWNER of any such claim, action or proceeding, 
or if CITY fails to cooperate in the defense, OWNER shall not thereafter be responsible 
to defend, indemnify, or hold harmless CITY.  CITY may in its discretion participate in the 
defense of any such claim, action or proceeding. 

9.3 Indemnity.  In addition to the provisions of 9.2 above, OWNER shall indemnify and 
hold CITY, its officers, agents, employees and independent contractors free and harmless 
from any liability whatsoever, based or asserted upon any act or omission of OWNER, its 
officers, agents, employees, subcontractors and independent contractors, for property 
damage, bodily injury, or death (OWNER’s employees included) or any other element of 
damage of any kind or nature, to the extent relating to or in any way connected with or 
arising from the activities contemplated hereunder, including, but not limited to, the study, 



-30- 

design, engineering, construction, completion, failure and conveyance of the public 
improvements, save and except claims for damages arising through the sole active 
negligence or sole willful misconduct of CITY.  OWNER shall defend, at its expense, 
including attorneys’ fees, CITY, its officers, agents, employees and independent 
contractors in any legal action based upon such alleged acts or omissions.  CITY may in 
its discretion participate in the defense of any such legal action. 

9.4 Environment Assurances.  OWNER shall indemnify and hold CITY, its officers, 
agents, and employees free and harmless from any liability, to the extent based or 
asserted, upon any act or omission of OWNER, its officers, agents, employees, 
subcontractors, predecessors in interest, successors, assigns and independent 
contractors for any violation of any federal, state or local law, ordinance or regulation 
relating to industrial hygiene or to environmental conditions on, under or about the 
Property during OWNER’S period of ownership of the Property, including, but not limited 
to, soil and groundwater conditions caused by OWNER but not including any CITY liability 
related to South Archibald Trichloroethylene (TCE) Plume , and OWNER shall defend, at 
its expense, including attorneys’ fees, CITY, its officers, agents and employees in any 
action based or asserted upon any such alleged act or omission.  CITY may in its 
discretion participate in the defense of any such action. 

9.5 Reservation of Rights.  With respect to Sections 9.2, 9.3 and 9.4 herein, CITY 
reserves the right to either (1) approve the attorney(s) which OWNER selects, hires or 
otherwise engages to defend CITY hereunder, which approval shall not be unreasonably 
withheld, or (2) conduct its own defense, provided, however, that OWNER shall reimburse 
CITY forthwith for any and all reasonable expenses incurred for such defense, including 
attorneys’ fees, upon billing and accounting therefor.  CITY agrees that it will not enter 
into a settlement of any matter described in Section 9.2, 9.3 and 9.4 without the consent 
of OWNER, which shall not be unreasonably withheld. 

9.6 Survival.  The provisions of this Sections 9.1 through 9.6, inclusive, shall survive 
the termination of this Agreement. 

10. MORTGAGEE PROTECTION. 

10.1 Mortgagee Protection.  The parties hereto agree that this Agreement shall not 
prevent or limit OWNER, in any manner, at OWNER’s sole discretion, from encumbering 
the Property or any portion thereof or any improvement thereon by any mortgage, deed 
of trust or other security device securing financing with respect to the Property.  CITY 
acknowledges that the lenders providing such financing may require certain Agreement 
interpretations and modifications and agrees upon request, from time to time, to meet 
with OWNER and representatives of such lenders to negotiate in good faith any such 
request for interpretation or modification.  CITY will not unreasonably withhold its consent 
to any such requested interpretation or modification provided such interpretation or 
modification is consistent with the intent and purposes of this Agreement.  Any Mortgagee 
of the Property shall be entitled to the following rights and privileges: 
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(a) Neither entering into this Agreement nor a breach of this Agreement shall defeat, 
render invalid, diminish or impair the lien of any mortgage on the Property made in good 
faith and for value, unless otherwise required by law. 

(b) The Mortgagee of any mortgage or deed of trust encumbering the Property, or any 
part thereof, which Mortgagee, has submitted a request in writing to the CITY in the 
manner specified herein for giving notices, shall be entitled to receive written notification 
from CITY of any default by OWNER in the performance of OWNER’s obligations under 
this Agreement. 

(c) If CITY timely receives a request from a Mortgagee requesting a copy of any notice 
of default given to OWNER under the terms of this Agreement, CITY shall provide a copy 
of that notice to the Mortgagee within ten (10) days of sending the notice of default to 
OWNER.  The Mortgagee shall have the right, but not the obligation, to cure the default 
during the remaining cure period allowed such party under this Agreement. 

(d) Any Mortgagee who comes into possession of the Property, or any part thereof, 
pursuant to foreclosure of the mortgage or deed of trust, or deed in lieu of such 
foreclosure, shall take the Property, or part thereof, subject to the terms of this Agreement.  
Notwithstanding any other provision of this Agreement to the contrary, no Mortgagee shall 
have an obligation or duty under this Agreement to perform any of OWNER’s obligations 
or other affirmative covenants of OWNER hereunder, or to guarantee such performance; 
provided, however, that to the extent that any covenant to be performed by OWNER is a 
condition precedent to the performance of a covenant by CITY, the performance thereof 
shall continue to be a condition precedent to CITY’s performance hereunder, and further 
provided that any sale, transfer or assignment by any Mortgagee in possession shall be 
subject to the provisions of Section 2.4 of this Agreement 

(e) In the event of a default by Owner, any Mortgagee shall have the right to remedy, 
or cause to be remedied, such default within sixty (60) days following the later to occur of 
(i) the date of Mortgagee's receipt of the notice referred to in Section 10.1(b) above, or 
(ii) the expiration of the period provided herein for Owner to remedy or cure such default, 
and City shall accept such performance by or at the insistence of the Mortgagee as if the 
same had been timely made by Owner; provided, however, that (i) if such default is not 
capable of being cured within the timeframes set forth in this Section and Mortgagee 
commences to cure the default within such timeframes, then Mortgagee shall have such 
additional time as is required to cure the default so long as Mortgagee diligently 
prosecutes the cure to completion and (ii) if possession of the Property (or portion thereof) 
is required to effectuate such cure or remedy, the Mortgagee shall be deemed to have 
timely cured or remedied if it commences the proceedings necessary to obtain 
possession thereof within sixty (60) days after receipt of the copy of the notice, diligently 
pursues such proceedings to completion, and, after obtaining possession, diligently 
completes such cure or remedy. 

11. MISCELLANEOUS PROVISIONS. 
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11.1 Recordation of Agreement.  This Agreement and any amendment or cancellation 
thereof shall be recorded with the San Bernardino County Recorder by the City Clerk 
within the ten (10) days after the CITY executes this Agreement, as required by Section 
65868.5 of the Government Code.  If the parties to this Agreement or their successors in 
interest amend or cancel this Agreement as provided for herein and in Government Code 
Section 65868, or if the CITY terminates or modifies the agreement as provided for herein 
and in Government Code Section 65865.1 for failure of the applicant to comply in good 
faith with the terms or conditions of this Agreement, the City Clerk shall have notice of 
such action recorded with the San Bernardino County Recorder. 

11.2 Entire Agreement.  This Agreement sets forth and contains the entire 
understanding and agreement of the parties, and there are no oral or written 
representations, understandings or ancillary covenants, undertakings or agreements 
which are not contained or expressly referred to herein.  No testimony or evidence of any 
such representations, understandings or covenants shall be admissible in any proceeding 
of any kind or nature to interpret or determine the terms or conditions of this Agreement. 

11.3 Severability.  If any term, provision, covenant or condition of this Agreement shall 
be determined invalid, void or unenforceable, the remainder of this Agreement shall not 
be affected thereby to the extent such remaining provisions are not rendered impractical 
to perform taking into consideration the purposes of this Agreement.  Notwithstanding the 
foregoing, the provision of the Public Benefits set forth in Section 4 of this Agreement, 
including the payment of the fees set forth therein, are essential elements of this 
Agreement and CITY would not have entered into this Agreement but for such provisions, 
and therefore in the event such provisions are determined to be invalid, void or 
unenforceable, this entire Agreement shall be null and void and of no force and effect 
whatsoever. 

11.4 Interpretation and Governing Law.  This Agreement and any dispute arising 
hereunder shall be governed and interpreted in accordance with the laws of the State of 
California.  This Agreement shall be construed as a whole according to its fair language 
and common meaning to achieve the objectives and purposes of the parties hereto, and 
the rule of construction to the effect that ambiguities are to be resolved against the drafting 
party shall not be employed in interpreting this Agreement, all parties having been 
represented by counsel in the negotiation and preparation hereof. 

11.5 Section Headings.  All section headings and subheadings are inserted for 
convenience only and shall not affect any construction or interpretation of this Agreement. 

11.6 Singular and Plural.  As used herein, the singular of any word includes the plural. 

11.7 Joint and Several Obligations.  Subject to Section 2.4, if at any time during the 
term of this Agreement the Property is owned, in whole or in part, by more than one owner, 
all obligations of such owners under this Agreement shall be joint and several, and the 
default of any such owner shall be the default of all such owners.  Notwithstanding the 
foregoing, no owner of a single lot which has been finally subdivided and sold to such 
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owner as a member of the general public or otherwise as an ultimate user shall have any 
obligation under this Agreement except as provided under Section 4 hereof. 

11.8 Time of Essence.  Time is of the essence in the performance of .the provisions of 
this Agreement as to which time is an element. 

11.9 Waiver.  Failure by a party to insist upon the strict performance of any of the 
provisions of this Agreement by the other party, or the failure by a party to exercise its 
rights upon the default of the other party, shall not constitute a waiver of such party’s right 
to insist and demand strict compliance by the other party with the terms of this Agreement 
thereafter. 

11.10 No Third Party Beneficiaries.  This Agreement is made and entered into for the 
sole protection and benefit of the parties and their successors and assigns.  No other 
person shall have any right of action based upon any provision of this Agreement. 

11.11 Force Majeure.  Neither party shall be deemed to be in default where failure or 
delay in performance of any of its obligations under this Agreement is caused by floods, 
earthquakes, other Acts of God, fires, wars, riots or similar hostilities, strikes and other 
labor difficulties beyond the party’s control, (including the party’s employment force), 
government regulations, court actions (such as restraining orders or injunctions), or other 
causes beyond the party’s control.  If any such events shall occur, the term of this 
Agreement and the time for performance by either party of any of its obligations hereunder 
shall  be extended by the written agreement of the parties for the period of time that such 
events prevented such performance, provided that the term of this Agreement shall not 
be extended under any circumstances for more than five (5) years. 

11.12 Mutual Covenants.  The covenants contained herein are mutual covenants and 
also constitute conditions to the concurrent or subsequent performance by the party 
benefited thereby of the covenants to be performed hereunder by such benefited party. 

11.13 Successors in Interest.  The burdens of this Agreement shall be binding upon, and 
the benefits of this Agreement shall inure to, all successors in interest to the parties to 
this Agreement.  All provisions of this Agreement shall be enforceable as equitable 
servitudes and constitute covenants running with the land.  Each covenant to do or refrain 
from doing some act hereunder with regard to development of the Property: (a) is for the 
benefit of and is a burden upon every portion of the Property; (b) runs with the Property 
and each portion thereof; and, (c) is binding upon each party and each successor in 
interest during ownership of the Property or any portion thereof. 

11.14 Counterparts.  This Agreement may be executed by the parties in counterparts, 
which counterparts shall be construed together and have the same effect as if all of the 
parties had executed the same instrument. 

11.15 Jurisdiction and Venue.  Any action at law or in equity arising under this Agreement 
or brought by a party hereto for the purpose of enforcing, construing or determining the 
validity of any provision of this Agreement shall be filed and tried in the Superior Court of 
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the County of San Bernardino, State of California, and the parties hereto waive all 
provisions of law providing for the filing, removal or change of venue to any other court. 

11.16 Project as a Private Undertaking.  It is specifically understood and agreed by and 
between the parties hereto that the development of the Project is a private development, 
that neither party is acting as the agent of the other in any respect hereunder, and that 
each party is an independent contracting entity with respect to the terms, covenants and 
conditions contained in this Agreement.  No partnership, joint venture or other association 
of any kind is formed by this Agreement.  The only relationship between CITY and 
OWNER is that of a government entity regulating the development of private property and 
the owner of such property. 

11.17 Further Actions and Instruments.  Each of the parties shall cooperate with and 
provide reasonable assistance to the other to the extent contemplated hereunder in the 
performance of all obligations under this Agreement and the satisfaction of the conditions 
of this Agreement.  Upon the request of either party at any time, the other party shall 
promptly execute, with acknowledgment or affidavit if reasonably required, and file or 
record such required instruments and writings and take any actions as may be reasonably 
necessary under the terms of this Agreement to carry out the intent and to fulfill the 
provisions of this Agreement or to evidence or consummate the transactions 
contemplated by this Agreement.  The City Manager may delegate his powers and duties 
under this Agreement to an Assistant City Manager or other management level employee 
of the CITY. 

11.18 Eminent Domain.  No provision of this Agreement shall be construed to limit or 
restrict the exercise by CITY of its power of eminent domain. 

11.19 Agent for Service of Process.  In the event OWNER is not a resident of the State 
of California or it is an association, partnership or joint venture without a member, partner 
or joint venturer resident of the State of California, or it is a foreign corporation, then in 
any such event, OWNER shall file with the Planning Director, upon its execution of this 
Agreement, a designation of a natural person residing in the State of California, giving his 
or her name, residence and business addresses, as its agent for the purpose of service 
of process in any court action arising out of or based upon this Agreement, and the 
delivery to such agent of a copy of any process in any such action shall constitute valid 
service upon OWNER.  If for any reason service of such process upon such agent is not 
feasible, then in such event OWNER may be personally served with such process out of 
this County and such service shall constitute valid service upon OWNER.  OWNER is 
amenable to the process so served, submits to the jurisdiction of the Court so obtained 
and waives any and all objections and protests thereto. 

11.20 Estoppel Certificate.  Within thirty (30) business days following a written request 
by any of the parties, the other party shall execute and deliver to the requesting party a 
statement certifying that (i) either this Agreement is unmodified and in full force and effect 
or there have been specified (date and nature) modifications to the Agreement, but it 
remains in full force and effect as modified; and (ii) either there are no known current 
uncured defaults under this Agreement or that the responding party alleges that specified 
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(date and nature) defaults exist.  The statement shall also provide any other reasonable 
information requested.  The failure to timely deliver this statement shall constitute a 
conclusive presumption that this Agreement is in full force and effect without modification 
except as may be represented by the requesting party and that there are no uncured 
defaults in the performance of the requesting party, except as may be represented by the 
requesting party.  OWNER shall pay to CITY all costs incurred by CITY in connection with 
the issuance of estoppel certificates requested by Owner under this Section 11.20 prior 
to CITY’s issuance of such certificates. 

11.21 Authority to Execute.  The person or persons executing this Agreement on behalf 
of OWNER warrants and represents that he or she/they have the authority to execute this 
Agreement on behalf of his or her/their corporation, partnership or business entity and 
warrants and represents that he or she/they has/have the authority to bind OWNER to 
the performance of its obligations hereunder. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the 
day and year set forth below. 

[SIGNATURES CONTAINED ON FOLLOWING PAGE] 
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SIGNATURE PAGE 
TO DEVELOPMENT AGREEMENT 

 
 “OWNER” 

 
Colony Commerce Ontario East LP, 
a Delaware Limited Partnership  
  
 
  
        
By:   ________________________ 
        Name:     
        Its: ______________________      
Date: ___________________ 
 

 “CITY” 
 
CITY OF ONTARIO 
 
 
 
By:       
      Scott Ochoa 
      City Manager 
 
Date: ___________________ 
 
ATTEST: 
 
 
        
City Clerk, Ontario 

  
  

APPROVED AS TO FORM: 
 
BEST, BEST & KREIGER LLP 
 
 
       
City Attorney 



 

 

 
 
 
STATE OF CALIFORNIA 
 
COUNTY OF __________ ) 
 
 
On ____________________, 2019, before me, _________________________________, 
Notary Public, personally appeared ___________________________________________, 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 
is/are subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) 
acted, executed the instrument.   
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal.  
 
 
 
Signature:_______________________________(Seal) 
 



 
 

A-1 
 

EXHIBIT "A" 
TO DEVELOPMENT AGREEMENT 

 
Legal Description of Property 

 
Real property in the City of Ontario, County of San Bernardino, State of California, 
described as follows: 

 
TENTATIVE PARCEL MAP NO. 19904, BEING A DIVISION OF THE 

FOLLOWING: PARCEL A: 

THAT PORTION OF GOVERNMENT LOTS 5, 6, 7 AND 8, IN FRACTIONAL SECTION 22, 
TOWNSHIP 2 SOUTH, RANGE 7 WEST, SAN BERNARDINO BASE AND MERIDIAN, IN THE 
CITY OF ONTARIO, COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, ACCORDING 
TO OFFICIAL GOVERNMENT SURVEY, DESCRIBED AS FOLLOWS: 

 
BEGINNING AT A POINT 663.29 FEET WEST OF THE NORTHEAST CORNER OF SAID LOT 
5; THENCE EAST TO THE EAST LINE OF SAID LOT 7; THENCE SOUTH ALONG THE EAST 
LINE OF SAID LOT 7 TO THE SOUTHEAST CORNER OF SAID LOT 7; THENCE 
SOUTHWESTERLY FOLLOWING THE SOUTHERLY LINE OF LOTS 7 AND 8, AND THE 
NORTHERLY LINE OF JURUPA RANCHO TO A POINT 118.79 FEET EAST OF A POINT DUE 
SOUTH OF THE POINT OF BEGINNING; THENCE WEST 118.79 FEET TO THE POINT DUE 
SOUTH OF THE POINT OF BEGINNING; THENCE NORTH TO THE POINT OF BEGINNING. 

 
EXCEPT THEREFROM AN UNDIVIDED 1/2 INTEREST IN THE OIL AND MINERAL RIGHTS 
ON, IN OR UNDER SAID LAND AS PROVIDED IN AGREEMENT BETWEEN HELEN CURRIE 
MORGAN, ET AL., AND OSCAR IMBACH AND RUTH M. IMBACH, HUSBAND AND WIFE 
DATED MAY 8, 1944 AND RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF SAN 
BERNARDINO COUNTY ON JUNE 10, 1944. 

 
NOTE: A CONVEYANCE BY THOMAS M. MORGAN TO A TRUST WAS RECORDED NOVEMBER 
18, 1992, INSTRUMENT NO. 92-477796, OFFICIAL RECORDS: 

 
ALSO EXCEPT A PORTION OF GOVERNMENT LOTS 5 AND 8 IN SECTION 22, TOWNSHIP 2 
SOUTH, RANGE 7 WEST, SAN BERNARDINO MERIDIAN, AND MORE PARTICULARLY 
DESCRIBED AS FOLLOWS: 

 
BEGINNING AT A POINT ON THE NORTH LINE OF LOT 5, DISTANT 1878.69 FEET NORTH 
89° 36’ WEST FROM THE INTERSECTION OF THE EAST LINE OF SAID SECTION 22 AND 
SAID NORTH LINE OF LOT 5 PRODUCED EASTERLY; SAID POINT BEING 558.69 FEET WEST 
OF THE NORTHEAST CORNER OF SAID LOT 5; THENCE NORTH 89° 36’ WEST ALONG SAID 
NORTH LINE OF LOT 5 A DISTANCE OF 104.60 FEET; THENCE SOUTH 0° 06’ WEST, A 
DISTANCE OF 651.22 FEET; THENCE ALONG A 16,100 FOOT RADIUS CURVE TO THE LEFT 
FROM A TANGENT WHICH BEARS NORTH 10° 23’ 20" EAST A DISTANCE OF 659.10 FEET 
TO THE POINT BEGINNING. 

 
ALSO EXCEPT THAT PORTION OF LAND LYING WESTERLY OF THE EAST LINE OF THAT 
PROPERTY CONVEYED TO SOUTHERN CALIFORNIA EDISON COMPANY BY  

https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500378&amp;ImageDocumentID=518482745&amp;HyperLinkGuid=cc4704ac-f261-4739-975b-ad4570f3cc25
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EXHIBIT "A" CONTINUED 
TO DEVELOPMENT AGREEMENT 

 
Legal Description of Property 

 
 
DEED RECORDED DECEMBER 20, 1974, IN BOOK 8581, PAGE 201, OFFICIAL RECORDS. 

 
EXCEPTING THEREFROM THAT PORTION CONVEYED TO THE CITY OF ONTARIO, A 
MUNICIPAL CORPORATION AS MORE FULLY DESCRIBED IN GRANT DEED RECORDED 
APRIL 22, 2008 AS INSTRUMENT NO. 08-178326, OF OFFICIAL RECORDS. 

 
PARCEL B: 

 
PARCEL ONE: 

 
ALL THAT PORTION OF LOT 6, SECTION 22, TOWNSHIP 2 SOUTH, RANGE 7 WEST, 
SAN BERNARDINO BASE AND MERIDIAN, IN THE COUNTY OF SAN BERNARDINO, 
STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, 
DESCRIBED AS FOLLOWS: 

 
COMMENCING 120 FEET EAST OF THE NORTHWEST CORNER OF SAID LOT 6, IN THE 
NORTHEAST 1/4 OF THE SOUTHEAST 1/4 OF SAID SECTION; THENCE SOUTH 726 FEET; 
THENCE EAST 1,200 FEET TO EAST BOUNDARY LINE OF SAID LOT; THENCE NORTH 726 
FEET; THENCE WEST 1,200 FEET TO THE POINT OF BEGINNING. 

 
EXCEPTING THAT PORTION CONVEYED TO THE COUNTY OF SAN BERNARDINO FOR 
ROAD PURPOSES BY DEED RECORDED FEBRUARY 20, 1908, IN BOOK 404, PAGE 398, 
OF DEEDS. 

 
PARCEL TWO: 

 
ALL THAT PORTION OF LOTS 6 AND 7, SECTION 22, TOWNSHIP 2 SOUTH, RANGE 7 WEST, 
SAN BERNARDINO BASE AND MERIDIAN, IN THE COUNTY OF SAN BERNARDINO, STATE 
OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS: 

 
BEGINNING AT THE SOUTHEAST CORNER OF THE NORTHWEST 1/4 OF THE SOUTHEAST 
1/4 OF SAID SECTION; THENCE EAST TO THE EAST LINE OF SAID LOTS; THENCE NORTH 
ALONG THE EAST LINE OF SAID LOTS 6 AND 7 TO A POINT 726 FEET SOUTH OF THE 
NORTHEAST CORNER OF SAID LOT; THENCE AT RIGHT ANGLES WEST TO A POINT IN THE 
WEST LINE OF SAID LOT 6, 726 FEET SOUTH OF THE NORTHWEST CORNER OF SAID LOT; 
THENCE SOUTH THE POINT OF BEGINNING. 

 
PARCEL THREE: 

 
THAT PORTION OF GOVERNMENT LOT 6 AND THE NORTHWEST 1/4 OF THE SOUTHEAST 
1/4, BOTH OF SECTION 22, TOWNSHIP 2 SOUTH, RANGE 7 WEST, SAN BERNARDINO 
BASE AND MERIDIAN, IN THE COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, 
ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS: 

https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500379&amp;ImageDocumentID=518482753&amp;HyperLinkGuid=66191589-1f70-4669-ad94-3346c398e4bc
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500380&amp;ImageDocumentID=518482760&amp;HyperLinkGuid=ed89dd66-57bb-4a29-a964-fd44de0a8ae9
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500381&amp;ImageDocumentID=533582474&amp;HyperLinkGuid=ccc16117-5df9-44b0-81b7-59f7933ae4c3


 
 

A-1 
 

 
EXHIBIT "A" CONTINUED 

TO DEVELOPMENT AGREEMENT 
 

Legal Description of Property 
 
BEGINNING AT A POINT ON THE NORTH LINE OF THE SOUTHEAST 1/4 OF SAID SECTION 
22, WHICH IS NORTH 89 DEG. 36' 00" WEST, 1,849.01 FEET, FROM THE NORTHEAST 
CORNER OF SAID SOUTHEAST 1/4, SAID POINT BEING THE MOST NORTHERLY POINT ON 
THE CENTER LINE OF THE 200 FOOT STRIP OF LAND DESCRIBED IN THE DEED TO SAN 
BERNARDINO COUNTY FLOOD CONTROL DISTRICT, RECORDED OCTOBER 28, 1944, IN 
BOOK 1716, PAGE 328, OFFICIAL RECORDS, SAID POINT ALSO BEING THE BEGINNING OF 
A NON-TANGENT CURVE CONCAVE WESTERLY HAVING A RADIUS OF 15,500.00 FEET, A 
RADIAL LINE THROUGH SAID POINT BEARS SOUTH 86 DEG. 52' 41" EAST; THENCE 
SOUTHERLY 1,312.06 FEET, ALONG THE ARC OF SAID CURVE; THENCE SOUTH 07 DEG. 58' 
19" WEST, 12.60 FEET TO A POINT IN THE SOUTH LINE OF THE NORTHWEST 1/4 OF THE 
SOUTHEAST 1/4 OF SAID SECTION 22, WHICH IS NORTH 89 DEG. 36' 00" WEST, 1,979.60 
FEET FROM THE SOUTHEAST CORNER OF THE NORTH 1/2 OF SAID SOUTHEAST 1/4; 
THENCE SOUTH 89 DEG. 36' 00" EAST, 663.29 FEET, ALONG SAID SOUTH LINE, TO THE 
SOUTHEAST CORNER OF SAID NORTHWEST 1/4; THENCE NORTH 594.00 FEET ALONG THE 
EAST LINE OF SAID NORTHWEST 1/4; THENCE EAST 120.00 FEET TO A POINT WHICH IS 
1,200 FEET WEST OF THE EAST LINE OF SAID SOUTHEAST 1/4; THENCE NORTH 726.00 
FEET, PARALLEL WITH THE EAST LINE OF SAID SOUTHEAST 1/4 TO THE NORTH LINE 
THEREOF; THENCE WEST 649.01 FEET, ALONG SAID NORTH LINE, TO THE POINT OF 
BEGINNING. 

 
EXCEPTING THEREFROM ANY PORTION OF SAID PROPERTY LYING WITHIN THAT 
CERTAIN PROPERTY CONVEYED TO THE SAN BERNARDINO COUNTY FLOOD CONTROL 
DISTRICT, BY 

 
DEED RECORDED OCTOBER 28, 1944, IN BOOK 1716, PAGE 328, OFFICIAL RECORDS. 

 
ALSO EXCEPTING THEREFROM ANY PORTION THEREOF LYING WITHIN THAT CERTAIN 
PROPERTY CONVEYED TO THE SAN BERNARDINO COUNTY FLOOD CONTROL 
DISTRICT, BY DEED RECORDED SEPTEMBER 27, 1977, IN BOOK 9271, PAGE 394, 
OFFICIAL RECORDS. 

 
APN: 0218-311-02-0-000, 0218-311-03-0-000, 0218-311-08-0-000 and 0218-311-10-0-000 

https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500382&amp;ImageDocumentID=533582589&amp;HyperLinkGuid=7dfb38d6-88d6-415b-96d2-76327998f265
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500382&amp;ImageDocumentID=533582589&amp;HyperLinkGuid=7dfb38d6-88d6-415b-96d2-76327998f265
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500382&amp;ImageDocumentID=533582589&amp;HyperLinkGuid=7dfb38d6-88d6-415b-96d2-76327998f265
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500383&amp;ImageDocumentID=533652080&amp;HyperLinkGuid=07db711d-b222-4ad6-b0df-b9c46af83aba
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EXHIBIT "B" 
TO DEVELOPMENT AGREEMENT 

 
 

Map showing Property and its location 
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EXHIBIT "C" 
TO DEVELOPMENT AGREEMENT 

 
 

Existing Development Approvals 
 
 

On March 27, 2018 the Planning Commission: 
 

a) Issued Resolution No. issued Resolution PC18-029 recommending City 
Council certification of the Colony Commerce Center East Specific Plan 
EIR (SCH#2017031048). 
 

b) Issued Resolution PC18-030 recommending to City Council approval of 
the Colony Commerce Center East Specific Plan (File No. PSP16-003). 

 
On April 17, 2018, the City Council: 
 

a) Issued Resolution 2018-034 for the certification of the Colony Commerce 
Center East Specific Plan EIR (SCH#2017031048). 
 

On May 1, 2018, the City Council: 
 

a) Adopted Ordinance 3097 approving the Colony Commerce Center East 
Specific Plan (File No. PSP16-003). 

 
On January 22, 2019, the Planning Commission: 
 

a) Issued Resolution No. 2019-XXX for the approval of Tentative Parcel Map 
19904 (File No. PMTT18-006). 
 

b) Issued Resolution No. 2019-XXX for the approval of Development Plan 
(File No. PDEV18-014). 
 

c) Issued Resolution No. 2019-XXX recommending City Council approval of 
the Development Agreement (File No. PDA18-002).   
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EXHIBIT "D" 
TO DEVELOPMENT AGREEMENT 

 
 

Existing Land Use Regulations 
 
 

These documents are listed for reference only: 
 

1. Colony Commerce Center East Specific Plan EIR, Resolution No.  2018-
034 

 
2. Colony Commerce Center East Specific Plan (File No. PSP16-003, 

Ordinance No. 3097 
 

3. City of Ontario Municipal Code 
a.  Six – Sanitation & Health 
b.  Seven – Public Works 
c.  Eight – Building Regulations 
d.  Nine – Development Code 
e.  Ten – Parks & Recreation
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EXHIBIT “E” 

 
 
 
 
 
 
 
 
 
 

(This page left blank)
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EXHIBIT “F-1” 

Required Street and Circulation System Infrastructure Improvements 



 

F-1 

EXHIBIT “F-1a”  

Streets and Circulation Improvements 



 

F-1 

EXHIBIT “F-1b” 

Merrill Avenue Bridge Improvements 



 

F-2 

EXHIBIT “F-2” 

Required Water Infrastructure Improvements 



 

F-3 

EXHIBIT “F-3 ” 

Required Sewer Infrastructure Improvements 



 

F-4 

EXHIBIT “F-4” 

Required Recycled Water Infrastructure Improvements 



 

F-5 

EXHIBIT “F-5” 

Required Storm Water Drainage Infrastructure Improvemens 



 

F-6 

EXHIBIT “F-6” 

Required Fiber Optic Communications System Infrastructure 
Improvements 
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EXHIBIT "G" 
TO DEVELOPMENT AGREEMENT 

 
 
 

FORM OF CERTIFICATE OF NET MDD AVAILABILITY 
 
 
 

 Pursuant to Section ___ of this Agreement between the City of Ontario, a 
California municipal corporation, and  Colony Commerce Ontario East, a Delaware 
Limited Partnership, hereinafter called "OWNER", the terms and definitions of 
which are hereby incorporated herein by this reference and hereinafter called 
"Agreement", the City of Ontario hereby certifies based on CITY receipt of payment 
of OWNER’s share of the funding for the Phase 2 Water Improvements, that 
OWNER is entitled to the following Net MDD Water Availability. 
 
Amount of Net MDD  _________________________ gpm 
 
 
 
 
________________________________________ 
Scott Ochoa, City Manager 
 
Dated:_________________________________ 
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Exhibit “H” 

FORM OF CERTIFICATE OF REGIONAL OR LOCAL ADJACENT DIF CREDIT 

 
 

Pursuant to Section 4.5.3 of this Agreement by and between the City of 
Ontario and Colony Commerce Ontario East LP, dated _______________, 2019, 
the terms and definitions of which are hereby incorporated herein by this reference 
and hereinafter called the “Development Agreement’, the City of Ontario hereby 
certifies that OWNER is entitled to the following amount and nature of DIF Credits 
in the Regional Water DIF Infrastructure Category: 

Amount of Credit:  $      

 

 

 

       
Scott Ochoa, City Manager 

Dated:      
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Exhibit “I-1” 

ONTARIO RANCH  
WATER SUPPLY PHASING PLAN 

 
Phase 2 Water Availability 

Equivalency 
Estimated  

Net MDD Available1 
Phase 2 A   
Supply & Storage    
1. 1 - Additional Ground Water Well and Collection lines  -  Design and 

Construction 
 

8,250  gpm2 
 

7,750  gpm2 
 

Pipelines (Transmission & Distribution)2   
2. 925 Zone Transmission lines – Design and Construction 
3. Temporary Pressure Reducing Station3 – Design and Construction 

 
 

  

Phase 2B   
Supply & Storage   
4. 1 – Additional Ground Water Well and Collection lines –
 Design and Construction 
5. 1 – 6 million gallon Reservoir – 925 Zone – Design and 
 Construction 

 

10,500 gpm2 9,860 gpm2 

   
 
(1) Upon Completion of the construction of all of the improvements described for each Phase a 
Certificate of Net MDD Availability shall be issued to Developer for the corresponding amount of Net 
MDD.   Net MDD means the maximum daily demand on the potable water supply, net of the water 
requirements for public schools and parks.  The Water Availability Equivalency includes the estimated 
requirements for public schools and parks.  The amount of Net MDD specified is the cumulative amount 
for which building permits may be issued upon funding of the corresponding and all preceding Phases 
of improvements.   

(2) The ability of a particular development to utilize Net MDD assigned to it by the Developer will require 
the completion of design and construction of Master-planned potable and recycled water transmission 
and distribution pipelines for the respective pressure zone.  Other factors may include its location, the 
particular land use and Water Availability Equivalents assigned to it as specified in Exhibit C-2. 
 
(3) Pressure reducing stations are a component of the pipeline transmission and distribution system. 
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Exhibit I-2” 

 
 
 
 

 

Available Water Supply - See Exhibit C-1R for Net MDD Available

Table A - Water Demand Equivalents By Land Use

Water 
Demand 

Equivalents 
(WDE)2 

Recycled 
Water 

Demand 
Factor1 

(ADD)

Recycled 
Water 

Demand Of 
Total Water 

Demand 

(gpd/du) (gpd/ac) (gpm/unit) (gpd/ac) (%)
Detached Dwellings (less than 5 units per acre) 544 0.57 900 28%
Detached or Attached Dwellings (between 5 and 11 units per acre) 464 0.48 1,000 21%
Attached Dwellings (between 11 and 25 units per acre) 323 0.34 1,500 18%
High Density Dwellings (25+ units per acre) 152 0.16 1,500 27%
Commercial Lodging 150 0.16 1,700 50%
Retail/Services Uses 2,200 2.29 2,300 51%
Office Uses 3,400 3.54 2,300 40%
Business Park Uses 2,200 2.29 2,200 50%
Industrial Uses 2,000 2.08 2,200 52%
Institutional Use 2,200 2.29 1,600 42%
Parks 1,000 1.04 1,400 58%
Schools 3,500 3.65 1,600 31%

Table B - Example Water Supply Calculation

Land Use Residential 
Units

WDE Factor 
(gpm)

Potable 
MDD 
(gpm)

Development 
Detached Dwellings (less than 5 units per acre) 5,061 0.57 2,868
Detached or Attached Dw ellings (betw een 5 and 11 units per acre) 2,530 0.48 1,223
Attached Dwellings (between 11 and 25 units per acre) 3,410 0.34 1,147
Retail/Services Uses (per acre)2 2.29 239

TOTAL 11,001 5,477

Three (3) Wells Are required to Support this example, assuming each w ell produces 2,000 gpm and connection to the Recycled Water System maximizing Recycled Water Use.
1 Residential Acres are estimated based on the w eighted average derived from the average number of units per land use category.
2 Commercial acreage is calculated from a total square footage of 1,361,000 SF w ith an average Floor to Area Ratio (FAR) of 0.30 for commercial services in The Ontario Plan.

1Recycled Water Demands include irrigation for right-of-w ay (medians and parkw ays), neighborhood edge, pocket parks, and common 
areas.

Potable WaterThe Ontario Plan Recycled Water

Land Use 

1,428

166
194 202

1,950

1,284

Acres1 

(gross)

104

369
803

Recycled 
Water ADD 

(gpm)

Water Demand Factor 
(ADD) 

256

2 The WDE is based on the Maximum Day Demand (MDD) w ith a peaking factor of 1.5 in the NMC for all land use categories.
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Exhibit “J” 

FORM OF PLUME DISCLOSURE LETTER 

320513097.3  



ORDINANCE NO. ________ 
 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, APPROVING A DEVELOPMENT AGREEMENT, FILE 
NO. PDA18-002, BETWEEN THE CITY OF ONTARIO AND COLONY 
COMMERCE ONTARIO EAST LP, TO ESTABLISH THE TERMS FOR THE 
DEVELOPMENT OF TENTATIVE PARCEL MAP 19904 
(FILE NO. PMTT18-006) TO SUBDIVIDE 85 ACRES OF LAND INTO NINE 
NUMBERED LOTS AND SIX LETTER LOTS.  THE PROPERTIES ARE 
BOUNDED BY MERRILL AVENUE TO THE NORTH, 
SAN BERNARDINO/RIVERSIDE COUNTY LINE TO THE SOUTH, 
ARCHIBALD AVENUE TO THE EAST, AND THE CUCAMONGA CREEK 
FLOOD CONTROL CHANNEL TO THE WEST, AND LOCATED WITHIN 
THE BUSINESS PARK  (PLANNING AREA 1) AND INDUSTRIAL 
(PLANNING AREA 2) LAND USE DESIGNATIONS OF THE COLONY 
COMMERCE CENTER EAST SPECIFIC PLAN, AND MAKING FINDINGS 
IN SUPPORT THEREOF – APNS:  0218-311-02, 0218-311-03, 
0218-311-08, AND 0218-311-10.  

 
WHEREAS, CALIFORNIA GOVERNMENT CODE SECTION 65864 NOW 

provides, in pertinent part, as follows: 
 

“The Legislature finds and declares that: 
 
(a) The lack of certainty in the approval process of development projects 

can result in a waste of resources, escalate the cost of housing and other developments 
to the consumer, and discourage investment in and commitment to comprehensive 
planning which would make maximum efficient utilization of resources at the least 
economic cost to the public. 

 
(b) Assurance to the Applicant for a development project that upon 

approval of the project, the Applicant may proceed with the project in accordance with 
existing policies, rules and regulations, and subject to conditions of approval, will 
strengthen the public planning process, encourage private participation in comprehensive 
planning, and reduce the economic costs of development.” 

 
WHEREAS, California Government Code Section 65865 provides, in pertinent 

part, as follows: 
 
 “Any city … may enter into a Development Agreement with any person 

having a legal or equitable interest in real property for the development of such property 
as provided in this article …” 

 
WHEREAS, California Government Code Section 65865.2. provides, in part, as 

follows: 



 
 

 “A Development Agreement shall specify the duration of the Agreement, the 
permitted uses of the property, the density of intensity of use, the maximum height and 
size of proposed buildings, and provisions for reservation or dedication of land for public 
purposes.  The Development Agreement may include conditions, terms, restrictions, and 
requirements for subsequent discretionary actions, provided that such conditions, terms, 
restrictions, and requirements for discretionary actions shall not prevent development of 
the land for the uses and to the density of intensity of development set forth in this 
Agreement …” 
 

WHEREAS, on April 4, 1995, the City Council of the City of Ontario adopted 
Resolution No. 95-22 establishing procedures and requirements whereby the City of 
Ontario may consider Development Agreements; and 

 
WHEREAS, on September 10, 2002, the City Council of the City of Ontario 

adopted Resolution No. 2002-100 which revised the procedures and requirements 
whereby the City of Ontario may consider Development Agreements; and 

 
WHEREAS, attached to this Ordinance marked Attachment “A” and incorporated 

herein by this reference, is the proposed Development Agreement between the City of 
Ontario and Colony Commerce Ontario East LP, to establish the terms for the 
development of Tentative Parcel Map 19904 (File No. PMTT18-006) to subdivide 85 
acres of land into nine numbered lots and six letter lots.  The properties are bounded by 
Merrill Avenue to the north, the San Bernardino/Riverside County line to the south, 
Archibald Avenue to the east, and the Cucamonga Flood Control Channel to the west, 
and located within the Business Park (Planning Area 1) and Industrial (Planning Area 2), 
of the Colony Commerce East Specific Plan and as legally described in the attached 
Development Agreement.  Hereinafter in this Ordinance, the Development Agreement is 
referred to as the “Development Agreement”; and 

 
WHEREAS, on March 27, 2018, the Planning Commission of the City of Ontario 

conducted a duly noticed public hearing and issued Resolution PC18-029 recommending 
City Council certification of Colony Commerce Center East Specific Plan EIR 
(SCH# 2017031048) and Issued Resolution PC18-030 recommending approval of 
Colony Commerce Center East Specific Plan (File No. PSP16-003); and 
 

WHEREAS, on April 17, 2018, the City Council of the City of Ontario issued 
Resolution No. 2018-034 certifying the Colony Commerce Center East Specific Plan EIR 
(SCH# 2017031048); and  

 
WHEREAS, on May 1, 2018, the City Council of the City of Ontario adopted 

Ordinance No. 3097 approving the Colony Commerce Center East Specific Plan; and 
 

WHEREAS, the Application is a project pursuant to the California Environmental 
Quality Act (Public Resources Code Section 21000 et seq.) ("CEQA"); and 
 

WHEREAS, the environmental impacts of this project were previously reviewed 
in conjunction with the Colony Commerce Center East Specific Plan EIR 
(SCH# 2017031048) certified by the City Council on April 17, 2018.   This application is 



 
 

consistent with the previously adopted EIR and introduces no new significant 
environmental impacts. The City's "Guidelines for the Implementation of the California 
Environmental Quality Act (CEQA)" provide for the use of a single environmental 
assessment in situations where the impacts of subsequent projects are adequately 
analyzed. All previously adopted mitigation measures shall be a condition of project 
approval and are incorporated herein by reference; and 

 
WHEREAS, the project site is located within the Airport Influence Area of the 

Ontario International Airport (OIA), and has been found to be consistent with the policies 
and criteria set forth within the ALUCP for ONT.  The project site is also located within the 
Airport Influence area of Chino Airport and is consistent with policies and criteria set forth 
within the 2011 California Airport Land Use Planning Handbook published by the 
California Department of Transportation, Division of Aeronautics; and 
 

WHEREAS, City of Ontario Development Code Division 2.03 (Public Hearings) 
prescribes the manner in which public notification shall be provided and hearing 
procedures to be followed, and all such notifications and procedures have been 
completed; and 
 

WHEREAS, on January 22, 2019, the Planning Commission of the City of Ontario 
conducted a hearing to consider the Agreement and concluded said hearing on that date. 
After considering the public testimony, the Planning Commission voted 6 to 0 to 
recommend approval (Resolution No. PC19-004) of the Development Agreement to the 
City Council; and 

 
WHEREAS, on February 19, 2019, the City Council of the City of Ontario 

conducted a public hearing to consider the Agreement and concluded said hearing on 
that date; and 

 
WHEREAS, all legal prerequisites to the adoption of this Ordinance have occurred. 

 
NOW, THEREFORE, it is hereby found, determined, and ordained by the City 

Council of the City of Ontario as follows: 
 

SECTION 1. Environmental Determination and Findings. As the 
decision-making body for the Project, the City Council has reviewed and considered the 
information contained in the previous Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048) and supporting documentation. Based upon the facts and 
information contained in the previous Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048) and supporting documentation, the City Council finds as follows: 

 
(1) The environmental impacts of this project were reviewed in conjunction with 

the Colony Commerce Center East Specific Plan EIR (SCH# 2017031048), certified by 
the City of Ontario City Council on April 17, 2018, in conjunction with File No. PSP16-003; 
and 
 



 
 

(2) The previous the Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048) contains a complete and accurate reporting of the environmental 
impacts associated with the Project; and 
 

(3) The previous the Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048), was completed in compliance with CEQA and the Guidelines 
promulgated thereunder; and 
 

(4) The previous the Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048) reflects the independent judgment of the City Council; and 
 

(5) The proposed project will introduce no new significant environmental 
impacts beyond those previously analyzed in the previous Colony Commerce Center East 
Specific Plan EIR (SCH#2017031048), and all mitigation measures previously adopted 
with the Colony Commerce Center East Specific Plan EIR (SCH#2017031048), are 
incorporated herein by this reference. 

 
SECTION 2. Subsequent or Supplemental Environmental Review Not 

Required. Based on the information presented to the City Council, and the specific 
findings set forth in Section 1, above, the City Council finds that the preparation of a 
subsequent or supplemental to the Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048) is not required for the Project, as the Project: 
 

(1) Does not constitute substantial changes to the Colony Commerce Center 
East Specific Plan EIR (SCH#2017031048) that will require major revisions to the Colony 
Commerce Center East Specific Plan EIR (SCH#2017031048) due to the involvement of 
new significant environmental effects or a substantial increase in the severity of previously 
identified significant effects; and 

 
(2) Does not constitute substantial changes with respect to the circumstances 

under which the Colony Commerce Center East Specific Plan EIR (SCH#2017031048) 
was prepared, that will require major revisions to the Colony Commerce Center East 
Specific Plan EIR (SCH#2017031048) due to the involvement of new significant 
environmental effects or a substantial increase in the severity of the previously identified 
significant effects; and 

 
(3) Does not contain new information of substantial importance that was not 

known and could not have been known with the exercise of reasonable diligence at the 
time the Colony Commerce Center East Specific Plan EIR (SCH#2017031048) was 
certified/adopted, that shows any of the following: 
 

(a) The project will have one or more significant effects not discussed in 
the Colony Commerce Center East Specific Plan EIR (SCH#2017031048); or 

 
(b) Significant effects previously examined will be substantially more 

severe than shown in the Colony Commerce Center East Specific Plan EIR 
(SCH#2017031048); or 

 



 
 

(c) Mitigation measures or alternatives previously found not to be 
feasible would in fact be feasible and would substantially reduce one or more significant 
effects of the Project, but the City declined to adopt such measures; or  

 
(d) Mitigation measures or alternatives considerably different from those 

analyzed in the Colony Commerce Center East Specific Plan EIR (SCH#2017031048) 
would substantially reduce one or more significant effects on the environment, but which 
the City declined to adopt. 
 

SECTION 3. Housing Element Consistency.  Pursuant to the requirements of 
California Government Code Chapter 3, Article 10.6, commencing with Section 65580, as 
the decision-making body for the Project, the City Council finds that based on the facts and 
information contained in the Application and supporting documentation, at the time of project 
implementation, the project is consistent with the Housing Element of the Policy Plan 
(General Plan) component of The Ontario Plan.  The project is consistent with the Housing 
Element of the Policy Plan (General Plan) component of The Ontario Plan, as the project site 
is not one of the properties in the Available Land Inventory contained in Table A-3 
(Available Land by Planning Area) of the Housing Element Technical Report Appendix. 

 
SECTION 4. Ontario International Airport and Chino Airport Land Use 

Compatibility Plan (“ALUCP”) Compliance. The California State Aeronautics Act 
(Public Utilities Code Section 21670 et seq.) requires that an Airport Land Use 
Compatibility Plan be prepared for all public use airports in the State; and requires that 
local land use plans and individual development proposals must be consistent with the 
policies set forth in the adopted Airport Land Use Compatibility Plan. On April 19, 2011, 
the City Council of the City of Ontario approved and adopted the Ontario International 
Airport Land use Compatibility Plan (“ALUCP”), establishing the Airport Influence Area for 
Ontario International Airport (“OIA”), which encompasses lands within parts of 
San Bernardino, Riverside, and Los Angeles Counties, and limits future land uses and 
development within the Airport Influence Area, as they relate to noise, safety, airspace 
protection, and overflight impacts of current and future airport activity.  As the approving 
body for the Project, the City Council has reviewed and considered the facts and 
information contained in the Application and supporting documentation against the 
ALUCP compatibility factors, including [1] Safety Criteria (ALUCP Table 2-2) and Safety 
Zones (ALUCP Map 2-2), [2] Noise Criteria (ALUCP Table 2-3) and Noise Impact Zones 
(ALUCP Map 2-3), [3] Airspace protection Zones (ALUCP Map 2-4), and [4] Overflight 
Notification Zones (ALUCP Map 2-5). As a result, the City Council, therefore, finds and 
determines that the Project, when implemented in conjunction with the conditions of 
approval, will be consistent with the policies and criteria set forth within the ALUCP. The 
project site is also located within the Airport Influence area of Chino Airport and is 
consistent with policies and criteria set forth within the 2011 California Airport Land Use 
Planning Handbook published by the California Department of Transportation, Division of 
Aeronautics. 
 

SECTION 5. Concluding Facts and Reasons. Based upon the substantial 
evidence presented to the City Council during the above-referenced hearing, and upon 
the specific findings set forth in Section 1 through 4, above, the City Council hereby 
concludes as follows: 



 
 

 
a. The Development Agreement applies to 85 acres of land, for property 

bounded by Merrill Avenue to the north, San Bernardino/Riverside County line to the south, 
Archibald Avenue to the east and the Cucamonga Flood Control Channel to the west, 
and located within the Business Park (Planning Area 1) and Industrial (Planning Area 2), 
of the Colony Commerce East Specific Plan, and is presently vacant and was previously 
used for agriculture and dairy uses; and 

 
b. The properties to the north of the Project site are within Planning Area 1 

(Conventional Small Lot) of the Subarea 29 Specific Plan and is presently vacant land 
with agriculture uses. The property to the south is within the San Bernardino/Riverside 
County line. The properties to the east are located within Planning Areas 6 and 7 
(Single Family Conventional) of the Subarea 29 Specific Plan and are developed with 
residential homes. The property to the west is zoned Non-Recreational Open Space and 
developed with the Cucamonga Creek Flood Control Channel; and 
 

c. The Development Agreement establishes parameters for the development 
of Tentative Parcel Map 19904 for the potential development of 2,340,434 square feet of 
industrial development within the Colony Commerce Center East Specific Plan. The 
Development Agreement also grants Colony Commerce Ontario East LP, the right to 
develop, the ability to quantify the fees, and establish the terms and conditions that apply 
to those projects. These terms and conditions are consistent with The Ontario Plan Policy 
Plan (General Plan), design guidelines and development standards for the Colony 
Commerce Center East Specific Plan; and 

 
d. The Development Agreement focuses on Tentative Parcel Map 19904 

(File No. PMTT18-006) that will subdivide 85 acres of land into nine numbered lots and 
six letter lots to facilitate a Development Plan (File No. PDEV18-014); and  
 

e. The Development Agreement will provide for the development of up to 
919,725 square feet in Planning Area 1 and 1,189,514 square feet in Planning Area 2; 
and     
 

f. The Development Agreement has been prepared in conformance with the 
goals and policies of The Ontario Plan Policy Plan (General Plan); and  
 

g. The Development Agreement does not conflict with the Land Use Policies 
of The Ontario Plan Policy Plan (General Plan) and will provide for development, within 
the district, in a manner consistent with the Policy Plan and with related development; 
and 
 

h. This Development Agreement will promote the goals and objectives of the 
Land Use Element of the Policy Plan; and 

 
i. This Development Agreement will not be materially injurious or detrimental 

to the adjacent properties and will not have a significant impact on the environment or the 
surrounding properties. The environmental impacts of this project were previously 
reviewed in conjunction with the Colony Commerce Center Ease Specific Plan EIR 



 
 

(SCH# 2017031048) certified by the City Council on April 17, 2008. This Application 
introduces no new significant environmental impacts. This application introduces no new 
significant environmental impacts; and 
 

j. All adopted mitigation measures of the related EIR shall be a condition of 
project approval and are incorporated herein by reference.  
 

SECTION 6. City Council Action. Based upon the findings and conclusions 
set forth in paragraphs 1, 2, 3, 4 and 5 above, the City Council hereby APPROVES the 
Development Agreement subject to each and every condition set forth in Colony 
commerce Center East Specific Plan and EIR, incorporated by this reference. 

 
SECTION 7. Indemnification. The Applicant shall agree to defend, indemnify 

and hold harmless, the City of Ontario or its agents, officers, and employees from any 
claim, action or proceeding against the City of Ontario or its agents, officers or employees 
to attack, set aside, void, or annul this approval. The City of Ontario shall promptly notify 
the applicant of any such claim, action, or proceeding, and the City of Ontario shall 
cooperate fully in the defense. 
 

SECTION 8. Custodian of Records. The documents and materials that 
constitute the record of proceedings on which these findings have been based are located 
at the City of Ontario City Hall, 303 East “B” Street, Ontario, California 91764. The 
custodian for these records is the City Clerk of the City of Ontario. 
 

SECTION 9. Severability. If any section, sentence, clause or phrase of this 
Ordinance or the application thereof to any entity, person or circumstance is held for any 
reason to be invalid or unconstitutional, such invalidity or unconstitutionality shall not 
affect other provisions or applications of this Ordinance which can be given effect without 
the invalid provision or application, and to this end the provisions of this Ordinance are 
severable. The People of the City of Ontario hereby declare that they would have adopted 
this Ordinance and each section, sentence, clause or phrase thereof, irrespective of the 
fact that any one or more section, subsections, sentences, clauses or phrases be 
declared invalid or unconstitutional. 
 

SECTION 10.  Effective Date. This Ordinance shall become effective 30 days 
following its adoption. 
 

SECTION 11.  Publication and Posting. The Mayor shall sign this Ordinance 
and the City Clerk shall certify as to the adoption and shall cause a summary thereof to 
be published at least once, in a newspaper of general circulation in the City of Ontario, 
California, within 15 days following the adoption. The City Clerk shall post a certified copy 
of this Ordinance, including the vote for and against the same, in the Office of the City 
Clerk, in accordance with Government Code Section 36933. 

 
  



 
 

 
PASSED, APPROVED, AND ADOPTED this ____ day of _________ 2019. 

 
 
 
 

_____________________________________ 
PAUL S. LEON, MAYOR 

 
 
ATTEST: 
 
 
 
_________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
  



 
 

STATE OF CALIFORNIA ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that foregoing 
Ordinance No. _______ was duly introduced at a regular meeting of the City Council of 
the City of Ontario held February 19, 2019, and adopted at the regular meeting held 
___________, 2019 by the following roll call vote, to wit: 
 
 
AYES: COUNCIL MEMBERS:  
 
NOES: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 
 
 
 
 
 

_________________________________ 
SHEILA MAUTZ, CITY CLERK 

 
(SEAL) 
 
 
 
 
 
 
I hereby certify that the foregoing is the original of Ordinance No. _______ duly passed 
and adopted by the Ontario City Council at their regular meeting held ____________ and 
that Summaries of the Ordinance were published on ___________ and _____________, 
in the Inland Valley Daily Bulletin newspaper. 
 
 
 
 

__________________________________ 
SHEILA MAUTZ, CITY CLERK 

 
(SEAL) 
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DEVELOPMENT AGREEMENT 
 

By and Between 
 

City of Ontario, a California municipal corporation,  
 

and 
 

Colony Commerce Ontario East LP  

a Delaware Limited Partnership 

 

______________, 2019 

 

 

San Bernardino County, California 



 

 

DEVELOPMENT AGREEMENT NO. PDA18-002 

This Development Agreement (hereinafter “Agreement”) is entered into effective 
as of the ____ day of ____________, 2019 by and among the City of Ontario, a California 
municipal corporation (hereinafter “CITY”), and Colony Commerce Ontario East LP, a 
Delaware Limited Partnership (hereinafter “OWNER”): 

RECITALS 

WHEREAS, CITY is authorized to enter into binding development agreements with 
persons having legal or equitable interests in real property for the development of such 
property, pursuant to Section 65864, et seq. of the Government Code and Section 
4.01.015 of the Ontario Development Code; and 

WHEREAS, OWNER has requested CITY to enter into a development agreement 
and proceedings have been taken in accordance with the rules and regulations of CITY; 
and 

WHEREAS, by electing to enter into this Agreement, CITY shall bind future City 
Councils of CITY by the obligations specified herein and limit the future exercise of certain 
governmental and proprietary powers of CITY; and 

WHEREAS, the terms and conditions of this Agreement have undergone extensive 
review by CITY and the City Council and have been found to be fair, just and reasonable; 
and 

WHEREAS, the best interests of the citizens of the CITY and the public health, 
safety and welfare will be served by entering into this Agreement; and 

WHEREAS, all of the procedures of the California Environmental Quality Act have 
been met with respect to the Project and the Agreement in that Colony Commerce Center 
East Specific Plan Environmental Impact Report (State Clearinghouse No. 2017031048  
(the “FEIR”).  The City Council found and determined that the FEIR was prepared in 
accordance with the requirements of the California Environmental Quality Act and 
adequately describes the impacts of the project described in the FEIR, which included 
consideration of this Agreement; and 

WHEREAS, this Agreement and the Project are consistent with the CITY’s 
Comprehensive General Plan and the Colony Commerce Center East Specific Plan; and 

WHEREAS, all actions taken and approvals given by CITY have been duly taken 
or approved in accordance with all applicable legal requirements for notice, public 
hearings, findings, votes, and other procedural matters; and 

WHEREAS, development of the Property in accordance with this Agreement will 
provide substantial benefits to CITY and will further important policies and goals of CITY; 
and 
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WHEREAS, this Agreement will eliminate uncertainty in planning and provide for 
the orderly development of the Property, ensure progressive installation of necessary 
improvements, provide for public services appropriate to the development of the Project, 
and generally serve the purposes for which development agreements under Sections 
65864 et seq. of the Government Code are intended; and 

WHEREAS, OWNER has incurred and will in the future incur substantial costs in 
order to assure development of the Property in accordance with this Agreement; and 

WHEREAS, OWNER has incurred and will in the future incur substantial costs in 
excess of the generally applicable requirements in order to assure vesting of legal rights 
to develop the Property in accordance with this Agreement; and 

WHEREAS, the Property is located in an area of the City of Ontario that has been 
known as the “New Model Colony” area and the New Model Colony area has now been 
renamed as “Ontario Ranch; and 

WHEREAS, Owner’s Property is within the modified boundaries defined in Exhibit 
A of the Construction Agreement between the CITY and NMC Builders and the Property 
covered by this Agreement is what is known as a “Phase 2 Water Property” as such, shall 
be required to provide funding for CITY’s future construction of the “Phase 2 Water 
Improvements” which will result in the availability of additional Net MDD Water Availability 
required for the development as shown on Exhibit “I-1”;and 

WHEREAS, the property developer/owner is made aware of the South Archibald 
Trichloroethylene (TCE) Plume “Disclosure Letter” (Exhibit “J”).  Property owner may wish 
to provide the attached Letter as part of the Real Estate Transfer Disclosure requirements 
under California Civil Code Section 1102 et seq.  This may include notifications in the 
Covenants, Conditions and Restrictions (CC&Rs) or other documents related to property 
transfer and disclosures.  Additional information on the plume is available from the Santa 
Ana Regional Water Quality Control Board at 
http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T10000004658.   

COVENANTS 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
covenants hereinafter contained and for other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the parties agree as follows: 

1. DEFINITIONS AND EXHIBITS. 

1.1 Definitions.  The following terms when used in this Agreement shall be defined as 
follows: 

1.1.1 “Agreement” means this Development Agreement. 

1.1.2 “CITY” means the City of Ontario, California, a California municipal 
corporation. 

http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=T10000004658
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1.1.3 “Construction Agreement” means that certain Agreement for the Financing 
and Construction of Phases I and II Infrastructure Improvements to Serve an Easterly 
Portion of the New Model Colony, entered into between the CITY and NMC Builders as 
of the 4th day of October, 2005, and all future amendments thereto and including the First 
Amended and Restated Agreement for the Financing and Construction of Limited 
Infrastructure Improvements to Serve and Easterly Portion of the New Model Colony 
entered into between the CITY and NMC Builders as of the 21st day of August, 2012, and 
that certain Amendment to the First Amended and Restated Agreement for the Financing 
and Construction of Limited Infrastructure Improvements to Serve an Easterly Portion of 
the New Model Colony entered into between the CITY and NMC Builders, LLC as of the 
19th day of September, 2017. 

1.1.4 “Development” means the improvement of the Property for the purposes of 
completing the structures, improvements and facilities comprising the Project including, 
but not limited to: grading; the construction of public infrastructure and public facilities 
related to the Project whether located within or outside the Property; the construction of 
buildings and structures; and the installation of landscaping.  “Development” does not 
include the maintenance, repair, reconstruction or redevelopment of any building, 
structure, improvement or facility after the construction and completion thereof. 

1.1.5 “Development Approvals” means all permits and other entitlements for use 
subject to approval or issuance by CITY in connection with development of the Property 
including, but not limited to: 

(a) general plans, specific plans and specific plan amendments; 

(b) tentative and final subdivision, and parcel maps and Development Plans; 

(c) development plan review. 

1.1.6 “Development Exaction” means any requirement of CITY in connection with 
or pursuant to any Land Use Regulation or Development Approval for the dedication of 
land, the construction of improvements or public facilities, or the payment of fees in order 
to lessen, offset, mitigate or compensate for the impacts of development on the 
environment or other public interests. 

1.1.7 “Development Impact Fee” means a monetary exaction, other than a tax or 
special assessment, whether characterized as a fee or a tax and whether established for 
a broad class of projects by legislation of general applicability or imposed on a specific 
project on an ad hoc basis, that is charged by a local agency to the applicant in connection 
with approval of a development project for the purpose of defraying all or a portion of the 
cost of public facilities related to the development project, and, for purposes of this 
Agreement only, includes fees collected under development agreements adopted 
pursuant to Article 2.5 of the Government Code (commencing with Section 65864) of 
Chapter 4.  For purposes of this Agreement only, "Development Impact Fee" shall not 
include processing fees and charges imposed by CITY to cover the estimated actual costs 
to CITY of processing applications for Development Approvals or for monitoring 
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compliance with any Development Approvals granted or issued, including, without 
limitation, fees for zoning variances; zoning changes; use permits; building inspections; 
building permits; filing and processing applications and petitions filed with the local 
agency formation commission or conducting preliminary proceedings or proceedings 
under the Cortese-Knox-Hertzberg Local Government Reorganization Act of 2000, 
Division 3 (commencing with Section 56000) of Title 5 of the Government Code; the 
processing of maps under the provisions of the Subdivision Map Act, Division 2 
(commencing with Section 66410) of Title 7 of the Government Code; or planning services 
under the authority of Chapter 3 (commencing with Section 65100) of Division 1 of Title 
7 of the Government Code, fees and charges as described in Sections 51287, 56383,  
65104, 65456, 65863.7, 65909.5, 66013, 66014, and 66451.2 of the Government Code, 
Sections 17951, 19132.3, and 19852 of the Health and Safety Code, Section 41901 of 
the Public Resources Code, and Section 21671.5 of the Public Utilities Code, as such 
codes may be amended or superseded, including by amendment or replacement. 

1.1.8 “Development Plan” means the Existing Development Approvals and the 
Existing Land Use Regulations applicable to development of the Property. 

1.1.9 “Effective Date” means the date that the ordinance approving this 
Agreement goes into effect. 

1.1.10 “Eucalyptus Avenue Water Loop” means the a.) Twenty-Four (24) inch 
water line Improvements along Eucalyptus Avenue from Archibald Avenue to Carpenter 
Avenue; b.) Twelve (12) inch water line Improvements along Carpenter Avenue from 
Eucalyptus Avenue to Merrill Avenue and; c.)  Twelve (12) inch water line Improvements 
along Merrill Avenue from Carpenter Avenue to Archibald Avenue.  

1.1.11 “Existing Development Approvals” means all Development Approvals 
approved or issued on or prior to the Effective Date.  Existing Development Approvals 
includes the Approvals incorporated herein as Exhibit “C” and all other Approvals which 
are a matter of public record on the Effective Date. 

1.1.12 “Existing Land Use Regulations” means all Land Use Regulations in effect 
on the date of the first reading of the Ordinance adopting and approving this Agreement.  
Existing Land Use Regulations includes the Regulations incorporated herein as Exhibit 
“D” and all other Land Use Regulations that are in effect and a matter of public record on 
such date. 

1.1.13 “General Plan” means The Ontario Plan adopted on January 26, 2010. 

1.1.14 “Improvement” or “Improvements” means those public improvements 
required to support the development of the Project as described in the Tentative Parcel 
Map conditions for Parcel Map No. 19904 as further described in Exhibit “F-1”, “F-1a”, 
“F-1b”, “F-2”, “F-3”, “F-4”,  “F-5” and “F-6” (the “Infrastructure Improvements Exhibits”).  

1.1.15 “Land Use Regulations” means all ordinances, resolutions, codes, rules, 
regulations and official policies of CITY governing the development and use of land, 
including, without limitation, the permitted use of land, the density or intensity of use, 
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subdivision requirements, timing and phasing of development, the maximum height and 
size of buildings, the provisions for reservation or dedication of land for public purposes, 
and the design, improvement and construction standards and specifications applicable to 
the development of the Property.  “Land Use Regulations” does not include any CITY 
ordinance, resolution, code, rule, regulation or official policy, governing: 

(a) the conduct of businesses, professions, and occupations; 

(b) taxes and assessments; 

(c) the control and abatement of nuisances; 

(d) the granting of encroachment permits and the conveyance of similar rights and 
interests that provide for the use of or the entry upon public property; 

(e) the exercise of the power of eminent domain. 

1.1.16 “Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed 
of trust or any other security-device lender, and their successors and assigns. 

1.1.17 “Net MDD” means net maximum daily water demand  

1.1.18 “NMC Builders” means the consortium of investors and developers 
responsible for the construction of infrastructure within the New Model Colony 
incorporated as NMC Builders, LLC. 

1.1.19 “OWNER” means the persons and entities listed as owner on page 1 of this 
Agreement and their permitted successors in interest to all or any part of the Property. 

1.1.20 “Phase 2 Water EDUs” means the number of equivalent dwelling units or 
non-residential square footage assigned to OWNER upon payment to CITY of the Phase 
2 Water Participation Fee for the Project and evidenced by the issuance by CITY of a 
Certificate of Phase 2 Net MDD Availability in the form attached as Exhibit G. 

1.1.21 “Phase 2 Water Improvements” means the future water infrastructure 
Improvements required for the issuance by CITY of the “Water Availability Equivalents” 
(WAE) for the Project. 

1.1.22 “Phase 2 Water Participation Fee” means the fee paid to City upon City 
approval of the first Development Entitlement for the Project, to fund the Property’s 
respective share of the projected costs of the design and construction of the Phase 2 
Water Improvements by City.  The Phase 2 Water Participation Fee shall be the 
calculated amount of the Regional Water DIF for the Project based upon the number of 
square feet or units, and land use category for residential units or the number of square 
feet, and land use category for non-residential square footage of the Project.  
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1.1.23  “Project” means the development of the Property contemplated by the 
Development Plan, as such Plan may be further defined, enhanced or modified pursuant 
to the provisions of this Agreement. 

1.1.24 “Property” means the real property described on Exhibit “A” and shown on 
Exhibit “B” to this Agreement. 

1.1.25 “Reservations of Authority” means the rights and authority excepted from 
the assurances and rights provided to OWNER under this Agreement and reserved to 
CITY under Section 3.6 of this Agreement. 

1.1.26 “Amendment to the Construction Agreement” means the amendment to the 
Construction Agreement modifying the boundaries of the property in Exhibit A of such 
Construction Agreement to include the Property covered by this Agreement and to 
provide for the additional funds required for CITY’s future construction of the 
“Phase 2 Water Improvements” described in a modification to Exhibit C-3 of the 
Construction Agreement. 

1.1.27  “Specific Plan” means that certain specific plan adopted by the City 
Council, and entitled, “Colony Commerce Center East Specific Plan.” 

1.1.28 “Subsequent Development Approvals” means all discretionary 
Development Approvals required subsequent to the Effective Date in connection with 
development of the Property. 

1.1.29 “Subsequent Land Use Regulations” means any discretionary Land Use 
Regulations adopted and effective after the Effective Date of this Agreement. 

1.1.30 “Water Availability Equivalent (WAE)” means a designated portion of the 
total Net MDD made available through the construction of each Phase described in the 
Water Phasing Plan of the Construction Agreement.  The number of Water Availability 
Equivalents (of portions thereof) required for the approval of Parcel Map 19904 shall be 
based upon water demand factors and assumptions listed in the Construction Agreement.   

1.2 Exhibits.  The following documents are attached to, and by this reference made a 
part of, this Agreement: 

Exhibit “A” — Legal Description of the Property. 

Exhibit “B” — Map showing Property and its location. 

Exhibit “C” — Existing Development Approvals. 

Exhibit “D” — Existing Land Use Regulations. 

Exhibit “E” — (Not Used)  

Exhibit “F” — Infrastructure Improvements Exhibits 
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 Exhibit F-1 Required Street and Circulation Infrastructure Improvements 
 Exhibit F-1a Streets and Circulation Improvements 
 Exhibit F-1b Merrill Avenue Bridge Improvements 
 Exhibit F-2 Water Improvements 
 Exhibit F-3 Sewer Improvements 
 Exhibit F-4 Recycled Water Improvements 
 Exhibit F-5 Storm Drain Improvements 
 Exhibit F-6 Fiber Optic Communications System Improvements 
   
Exhibit “G” – Form of Certificate of Net MDD to be issued by CITY 

Exhibit “H” – Form of Certificate of DIF Credit to be issued by CITY 

Exhibit “I-1” – Ontario Ranch Water Supply Phasing Plan 

Exhibit “I-2” – Water Demand Equivalents by Land Use 

Exhibit “J” -  Form of Disclosure letter  

 

2. GENERAL PROVISIONS. 

2.1 Binding Effect of Agreement.  The Property is hereby made subject to this 
Agreement.  Development of the Property is hereby authorized and shall be carried out 
only in accordance with the terms of this Agreement. 

2.2 Ownership of Property.  OWNER represents and covenants that it is the owner of 
the fee simple title to the Property or a portion thereof, or has the right to acquire fee 
simple title to the Property or a portion thereof from the current owner(s) thereof.  To the 
extent OWNER does not own fee simple title to the Property, OWNER shall obtain written 
consent from the current fee owner of the Property agreeing to the terms of this 
Agreement and the recordation thereof. 

2.3 Term.  The term of this Agreement shall commence on the Effective Date and shall 
continue for an initial term of ten (10) years thereafter unless this term is modified or 
extended pursuant to the provisions of this Agreement.  The term of this Agreement may 
be extended for an additional five (5) years following expiration of the initial ten (10) year 
term, provided the following have occurred: 

(a) OWNER provides at least 180 days written notice to CITY prior to expiration of the 
initial term; and 

(b) OWNER is not then in uncured default of this Agreement. 

2.4 Assignment. 
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2.4.1 Right to Assign.  OWNER shall have the right to sell, transfer or assign the 
Property in whole or in part (provided that no such partial transfer shall violate the 
Subdivision Map Act, Government Code Section 66410, et seq.), to any person, 
partnership, limited liability company, joint venture, firm or corporation at any time during 
the term of this Agreement; provided, however, that any such sale, transfer or assignment 
shall include the assignment and assumption of the rights, duties and obligations arising 
under or from this Agreement with respect to the portion of the Property sold and be made 
in strict compliance with the following: 

(a) No sale, transfer or assignment of any right or interest under this Agreement 
shall be made unless made together with the sale, transfer or assignment of all or a part 
of the Property.  OWNER may be required to provide disclosure that the Property is within 
the South Archibald Trichloroethylene (TCE) Plume (Exhibit “J”).  OWNER may wish to 
provide the attached Disclosure Letter (Exhibit I) as part of the Real Estate Transfer 
Disclosure requirements under California Civil Code Section 1102 et seq.  

(b) Concurrent with any such sale, transfer or assignment, or within fifteen (15) 
business days thereafter, OWNER shall notify CITY’s City Manager, in writing, of such 
sale, transfer or assignment and shall provide CITY with: (1) an executed agreement, in 
a form reasonably acceptable to CITY, by the purchaser, transferee or assignee and 
providing therein that the purchaser, transferee or assignee expressly and unconditionally 
assumes all the duties and obligations of OWNER under this Agreement with respect to 
the portion of the Property so sold, transferred or assigned.  

(c) Any sale, transfer or assignment not made in strict compliance with the 
foregoing conditions shall constitute a default by OWNER under this Agreement.  
Notwithstanding the failure of any purchaser, transferee or assignee to execute the 
agreement required by Paragraph (b) of this Subsection 2.4.1, the burdens of this 
Agreement shall be binding upon such purchaser, transferee or assignee, but the benefits 
of this Agreement shall not inure to such purchaser, transferee or assignee until and 
unless such agreement is executed.  The City Manager shall have the authority to review, 
consider and either approve, conditionally approve, or deny any proposed sale, transfer 
or assignment that is not made in compliance with this section 2.4. 

(d) Notwithstanding the foregoing OWNER shall have the right to assign this 
Agreement to an Owner Affiliate subject to the notice requirements to CITY as described 
in Paragraph (b) of Section 2.4.1. above.  The term Owner Affiliate shall mean any of the 
following: 

(1) any general or limited partnership in which OWNER is the managing 
general partner. 

(2) any limited liability company in which OWNER is the managing member. 

2.4.2 Release of Transferring Owner.  Notwithstanding any sale, transfer or 
assignment, a transferring OWNER shall continue to be obligated under this Agreement 
unless such transferring owner is given a release in writing by CITY, which release shall 
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be provided by CITY upon the full satisfaction by such transferring owner of the following 
conditions: 

(a) OWNER no longer has a legal or equitable interest in all or any part of the 
portion of the Property sold, transferred or assigned. 

(b) OWNER is not then in default under this Agreement. 

(c) OWNER has provided CITY with the notice and executed an agreement as 
required under Paragraph (b) of Subsection 2.4.1 above. . 

(d) The purchaser, transferee or assignee provides CITY with security equivalent 
to any security previously provided by OWNER (if any) to secure performance of its 
obligations hereunder which are to be performed upon portion of the Property sold, 
transferred or assigned . 

2.4.3 Effect of Assignment and Release of Obligations.  In the event of a sale, 
transfer or assignment pursuant to the provisions of Section 2.4.2 above: 

(a) The assignee shall be liable for the performance of all obligations of OWNER 
with respect to transferred property, but shall have no obligations with respect to the 
portions of the Property, if any, not transferred (the “Retained Property”). 

(b) The owner of the Retained Property shall be liable for the performance of all 
obligations of OWNER with respect to Retained Property, but shall have no further 
obligations with respect to the transferred property. 

(c) The assignee’s exercise, use and enjoyment of the Property or portion thereof 
shall be subject to the terms of this Agreement to the same extent as if the assignee were 
the OWNER. 

2.4.4 Subsequent Assignment.  Any subsequent sale, transfer or assignment 
after an initial sale, transfer or assignment shall be made only in accordance with and 
subject to the terms and conditions of this Section 2.4. 

2.4.5 Termination of Agreement With Respect to Individual Lots Upon Sale to 
Public and Completion of Construction.  The provisions of Subsection 2.4.1 shall not apply 
to the sale or lease (for a period longer than one year) of any parcel which has been finally 
subdivided and is individually (and not in “bulk”) sold or leased to a member of the public 
or other ultimate user of the parcel.  Notwithstanding any other provisions of this 
Agreement, this Agreement shall terminate with respect to any lot and such lot shall be 
released and no longer be subject to this Agreement without the execution or recordation 
of any further document upon satisfaction of both of the following conditions: 

(a) The lot has been finally subdivided and individually (and not in “bulk”) sold or 
leased (for a period longer than one year) to a member of the public or other ultimate 
user; and, 
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(b) A certificate of occupancy has been issued for a building on the parcel, and the 
fees set forth under Section 4 of this Agreement have been paid.  

2.4.6 Partial Assignment and Assumption. CITY and OWNER agree OWNER may 
partially assign obligations and rights under this Development Agreement, and all 
amendments hereto, to a purchaser, transferee or assignee of a lot, which has been 
subdivided subject to provisions of a partial assignment and assumption agreement in a 
form approved by CITY. Any such completed and executed Partial Assignment and 
Assumption of Development Agreement shall be submitted to CITY for approval pursuant 
to Section 2.4.1 of the Development Agreement. Within thirty (30) days following such 
submittal, CITY shall review, and if the above conditions are satisfied shall approve the 
partial assignment and release and notify the purchaser, transferee or assignee in writing 
thereof. No such release approved pursuant to this Subsection 2.4.6 shall cause, or 
otherwise affect, a release of OWNER from the duties and obligations under this 
Development Agreement that are retained by OWNER and excluded from the transfer or 
assignment. 

 

2.5 Amendment or Cancellation of Agreement.  This Agreement may be amended or 
cancelled in whole or in part only in the manner provided for in Government Code Section 
65868.  Any amendment of this Agreement, which amendment has been requested by 
OWNER, shall be considered by the CITY only upon the payment of the applicable 
processing charge.  This provision shall not limit any remedy of CITY or OWNER as 
provided by this Agreement.  Either Party or successor in interest, may propose an 
amendment to or cancellation, in whole or in part, of this Agreement.  Any amendment or 
cancellation shall be by mutual consent of the parties or their successors in interest except 
as provided otherwise in this Agreement.  For purposes of this section, the term 
“successor in interest” shall mean any person having a legal or equitable interest in the 
whole of the Property, or any portion thereof as to which such person wishes to amend 
or cancel this Agreement.  The procedure for proposing and adopting an amendment to, 
or cancellation of, in whole or in part, this Agreement shall be the same as the procedure 
for adopting and entering into this Agreement in the first instance.  If the CITY initiates the 
proposed amendment to, or cancellation of, in whole or in part, this Agreement, CITY 
shall first give notice to the OWNER of its intention to initiate such proceedings at least 
sixty (60) days in advance of the giving the public notice of intention to consider the 
amendment or cancellation. 

2.6 Termination.  This Agreement shall be deemed terminated and of no further effect 
upon the occurrence of any of the following events: 

(a) Expiration of the stated term of this Agreement as set forth in Section 2.3. 

(b) Entry of a final judgment setting aside, voiding or annulling the adoption of the 
ordinance approving this Agreement. 

(c) The adoption of a referendum measure overriding or repealing the ordinance 
approving this Agreement. 
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(d) Completion of the Project in accordance with the terms of this Agreement 
including issuance of all required occupancy permits and acceptance by CITY or 
applicable public agency of all required dedications. 

Upon the termination of this Agreement, no party shall have any further right or 
obligation hereunder except with respect to any obligation to have been performed prior 
to such termination or with respect to any default in the performance of the provisions of 
this Agreement which has occurred prior to such termination or with respect to any 
obligations which are specifically set forth as surviving this Agreement.  Upon such 
termination, any Development Impact Fees, public facility funding fees  paid  pursuant to 
Sections 4.2 or 4.4  of this Agreement by OWNER to CITY on which construction has not 
yet begun shall be refunded to OWNER by CITY within thirty (30) days. 

2.7 Notices. 

(a) As used in this Agreement, “notice” includes, but is not limited to, the 
communication of notice, request, demand, approval, statement, report, acceptance, 
consent, waiver, appointment or other communication required or permitted hereunder. 

(b) All notices shall be in writing and shall be considered given either: (i) when 
delivered in person, including, without limitation, by courier, to the recipient named below; 
or (ii) on the date of delivery shown on the return receipt, after deposit in the United States 
mail in a sealed envelope as either registered or certified mail with return receipt 
requested, and postage and postal charges prepaid, and addressed to the recipient 
named below.  All notices shall be addressed as follows: 

If to CITY: 

Scott Ochoa, City Manager 
City of Ontario 
303 East “B” Street 
Ontario California, California 91764 
with a copy to: 

John Brown, City Attorney 
Best Best & Krieger 
2855 East Guasti Road, Suite 400 
Ontario CA 91761 
 
If to OWNER: 

Colony Commerce Ontario East LP 
1001 Square Victoria, C-500. 
Montreal, Quebec H2Z 2B5 
Canada 

Attn: Claude Lavigne, Senior Vice President, Investments, Industrial, North America 
Email: Claude.Lavigne@ivanhoecambridge.com 
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with a copy to: 
 
Colony Commerce Ontario East LP 
1001 Square Victoria, C-500 
Montreal, Quebec, H2Z 2B5 
Canada 
Attn:  Denis Boulianne, GC 
Email:  denis.boulianne@ivanhoecambridge.com 
 
with a copy to  
 
Goodwin Proctor LLP 
601 S. Figueroa, 43rd Floor 
Los Angeles, CA 
Attn: Dean Pappas, Esq. 
Email: dpappas@goodwinlaw.com 

Either party may, by notice given at any time, require subsequent notices to be given to 
another person or entity, whether a party or an officer or representative of a party, or to a 
different address, or both.  Notices given before actual receipt of notice of change shall 
not be invalidated by the change. 

 

3. DEVELOPMENT OF THE PROPERTY. 

3.1 Rights to Develop.  Subject to the terms of this Agreement including the 
Reservations of Authority in Section 3.4, OWNER shall have a vested right to develop the 
Property in accordance with, and to the extent of, the Development Plan.  The Project 
shall remain subject to all Subsequent Development Approvals required to complete the 
Project as contemplated by the Development Plan.  Except as otherwise provided in this 
Agreement, the permitted uses of the Property, the density and intensity of use, the 
maximum height and size of proposed buildings, and provisions for reservation and 
dedication of land for public purposes shall be those set forth in the Development Plan. 

3.2 Effect of Agreement on Land Use Regulations.  Except as otherwise provided 
under the terms of this Agreement including the Reservations of Authority in Section 3.4, 
the rules, regulations and official policies governing permitted uses of the Property, the 
density and intensity of use of the Property, the maximum height and size of proposed 
buildings, and the design, improvement and construction standards and specifications 
applicable to development of the Property shall be the Existing Land Use Regulations.  In 
connection with any Subsequent Development Approval, CITY shall exercise discretion 
in accordance with the same manner as it exercises its discretion under its police powers, 
including the Reservations of Authority set forth herein; provided however, that such 
discretion shall not prevent development of the Property for the uses and to the density 
or intensity of development set forth in this Agreement.  
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3.3 Timing of Development.  The parties acknowledge that OWNER cannot at this time 
predict when or the rate at which phases of the Property will be developed.  Such 
decisions depend upon numerous factors which are not within the control of OWNER, 
such as market orientation and demand, interest rates, absorption, completion and other 
similar factors.  Since the California Supreme Court held in Pardee Construction Co. 
v. City of Camarillo (1984) 37 Cal. 3d 465, that the failure of the parties therein to provide 
for the timing of development resulted in a later adopted initiative restricting the timing of 
development to prevail over such parties’ agreement, it is the parties’ intent to cure that 
deficiency by acknowledging and providing that OWNER shall have the right to develop 
the Property in such order and at such rate and at such times as OWNER deems 
appropriate within the exercise of its subjective business judgment. 

3.3.1 Infrastructure Improvement Exhibit. Attached hereto as Exhibits “F1, F-1a, 
F-1b, F-2, F-3, F-4, F-5 and F-6” collectively are a description of the Infrastructure 
Improvements needed for the development of the Property 
(“the Infrastructure Improvement Exhibits”). 

3.4 Reservations of Authority. 

3.4.1 Limitations, Reservations and Exceptions.  Notwithstanding any other 
provision of this Agreement, the CITY shall not be prevented from applying new rules, 
regulations and policies upon the OWNER, nor shall a development agreement prevent 
the CITY from denying or conditionally approving any subsequent development project 
application on the basis of such new rules, regulations and policies where the new rules, 
regulations and policies consist of the following: 

(a) Processing fees by CITY to cover costs of processing applications for 
development approvals or for monitoring compliance with any development approvals; 

(b) Procedural regulations relating to hearing bodies, petitions, applications, 
notices, findings, records and any other matter of procedure; 

(c) Regulations, policies and rules governing engineering and construction 
standards and specifications applicable to public and private improvements, including all 
uniform codes adopted by the CITY and any local amendments to those codes adopted 
by the CITY; provided however that, OWNER shall have a vested right to develop the 
Property in accordance with, and to the extent of, the standards and specifications that 
are expressly identified in the Specific Plan and the building codes in effect as of the 
Effective Date; 

(d) Regulations that may conflict with this Agreement and the Development Plan 
but that are reasonably necessary to protect the occupants of the Project and/or of the 
immediate community from a condition perilous to their health or safety; 

(e) Regulations that do not conflict with those rules, regulations and policies set 
forth in this Agreement or the Development Plan and which do not impose additional 
obligations, costs, and expenses on Owner or the Project; 
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(f) Regulations that may conflict but to which the OWNER consents. 

3.4.2 Subsequent Development Approvals.  This Agreement shall not prevent 
CITY, in acting on Subsequent Development Approvals, from applying Subsequent Land 
Use Regulations that do not conflict with the Development Plan and/or the Existing 
Development Approvals, nor shall this Agreement prevent CITY from denying or 
conditionally approving any Subsequent Development Approval on the basis of the 
Existing Land Use Regulations or any Subsequent Land Use Regulation not in conflict 
with the Development Plan and/or the Existing Development Approvals. 

3.4.3 Modification or Suspension by State or Federal Law.  In the event that State 
or Federal laws or regulations, enacted after the Effective Date of this Agreement, prevent 
or preclude compliance with one or more of the provisions of this Agreement, such 
provisions of this Agreement shall be modified or suspended as may be necessary to 
comply with such State or Federal laws or regulations, provided, however, that this 
Agreement shall remain in full force and effect to the extent it is not inconsistent with such 
laws or regulations and to the extent such laws or regulations do not render such 
remaining provisions impractical to enforce.  In the event OWNER alleges that such State 
or Federal laws or regulations preclude or prevent compliance with one or more 
provisions of this Agreement, and the CITY does not agree, the OWNER may, at its sole 
cost and expense, seek declaratory relief (or other similar non-monetary remedies); 
provided however, that nothing contained in this Section 3.6.3 shall impose on CITY any 
monetary liability for contesting such declaratory relief (or other similar non-monetary 
relief). 

3.4.4 Intent.  The parties acknowledge and agree that CITY is restricted in its 
authority to limit its police power by contract and that the foregoing limitations, 
reservations and exceptions are intended to reserve to CITY all of its police power which 
cannot be so limited.  This Agreement shall be construed, contrary to its stated terms if 
necessary, to reserve to CITY all such power and authority which cannot be restricted by 
contract. 

3.5 Public Works; Utilities.  If OWNER is required by this Agreement or a condition of 
project approval to construct any public works facilities which will be dedicated to CITY or 
any other public agency upon completion, and if required by applicable laws to do so, 
OWNER shall perform such work in the same manner and subject to the same 
requirements as would be applicable to CITY or such other public agency should it have 
undertaken such construction.  As a condition of development approval, OWNER shall 
connect the Project to all utilities necessary to provide adequate water, recycled water, 
sewer, gas, electric, and other utility service to the Project.  As a further condition of 
development approval, OWNER shall to the extent possible contract with the CITY for 
CITY-owned or operated utilities for this purpose, for such price and on such terms as 
may be available to similarly situated customers in the CITY. 

3.5.1 OWNER agrees that development of the Project shall require the 
construction of street improvements as described in Exhibit F-1a, including design and 
construction of street improvements on Merrill Avenue from Archibald Avenue to the 
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Cucamonga Creek Channel; design and construction of modifications to an existing 
signalized intersection on Archibald Avenue and Merrill Avenue; and design and 
construction of full signalized intersection improvements at Merrill Avenue and the 
entrance to the Property to the extent not constructed by others; and design and 
construction of the full signalized intersection improvements at Archibald Avenue and the 
entrance to the Property.  OWNER and CITY agree that CITY may issue grading, building 
permits and other required permits for OWNER to initiate construction of structures for 
the Property according to plans approved by CITY and OWNER agrees that OWNER 
shall not request and CITY shall not issue an occupancy permit for any buildings on the 
Property prior to substantial completion of the street Improvements as described in Exhibit 
F-1a.  For purposes of the foregoing, street improvements shall be deemed Substantially 
Complete if the final lift of pavement has not been completed (i.e., Owner may install the 
final lift after completion of all other construction).  CITY agrees that OWNER may request 
that CITY issue temporary certificates of occupancy on a building-by-building basis prior 
to Substantial Completion of the street improvements.  OWNER agrees that the street 
improvements shall be completed and subject to final acceptance by CITY prior to the 
release of any security for the construction of the street improvements 

3.5.2 OWNER agrees that development of the Project shall require the design 
and construction of the widening of the Merrill Avenue bridge over the Cucamonga Creek 
Channel as described in Exhibit F-1b to the extent not designed and/or constructed by 
others.  OWNER and CITY agree that CITY may issue grading, building permits and other 
required permits for OWNER to initiate construction of structures for the Property 
according to plans approved by CITY and OWNER agrees that OWNER shall not request 
and CITY shall not issue an occupancy permit for any buildings prior to the completion of 
the designs and the commencement of construction of the widening of the existing Merrill 
Avenue Bridge Improvements (Merrill Bridge) as shown in Exhibit F-1b.  The Merrill 
Bridge Improvements shall consist of widening the south side of the existing bridge to its 
ultimate width with all striping transitions to existing conditions occurring east of the west 
end of the bridge and utilities as described in Exhibit F-1b.  If OWNER has not 
commenced construction on the Merrill Bridge Improvements prior to OWNER requesting 
an occupancy permit for any buildings on the Property, OWNER shall provide proof to the 
satisfaction of the CITY, that OWNER has exercised one of the following two options: 
  

a. OWNER has entered into a cost sharing agreement for the construction and 
completion of the Merrill Avenue Bridge Improvements by other developer(s) and 
OWNER has fully funded OWNER’S obligations under the subject cost sharing 
agreement; or 
 
b. OWNER has deposited an amount acceptable to CITY for future 
construction of the Merrill Avenue Bridge Improvements into an Escrow Account 
(“Escrow Account”) in which CITY has sufficient authority necessary to use such 
funds deposited by OWNER to commence and complete the construction of the 
Merrill Avenue Bridge Improvements.   OWNER to provide Escrow Instructions 
acceptable to the City Attorney for CITY.  
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To the extent that the Merrill Avenue Bridge Improvements are not constructed by others, 
OWNER agrees that, upon issuance of the required permits for the construction of the 
Merrill Avenue bridge Improvements by the County of San Bernardino and the Army Corp 
of Engineers, OWNER shall complete the design and construct to completion the Merrill 
Avenue bridge Improvements.  OWNER agrees that OWNER shall complete the 
construction of the Merrill Avenue bridge Improvements prior to the expiration of any 
temporary certificate of occupancy issued by CITY for any structure on the Property. 

3.5.3 OWNER agrees that development of the Property shall require either the 
extension of permanent master planned water utility Improvements as described in 
Exhibit F-2, including the construction of the Eucalyptus Avenue Water Loop consisting 
minimally of the construction of the extension of permanent master planned water utility 
Improvements from two (2) points of connection to serve the Property or an alternative 
on-site water storage tank system acceptable to CITY (the “Water Improvements).  
OWNER and CITY agree that CITY may issue grading, building and other required 
permits for OWNER to initiate construction of structures for the Property according to 
plans approved by CITY upon completion of sufficient water and recycled water 
improvements to serve the Property from at least one point of connection. Except as 
provided for below in Section 3.5.3.1, OWNER agrees that OWNER shall not request and 
CITY shall not issue any occupancy permits for any buildings on the Property until the 
completion of the design and construction of an on-site water storage system acceptable 
to CITY to meet fire flow demands for the entire Property or OWNER’s agreement and 
determination, in writing, to CITY that OWNER shall be be subject to CITY’s determination 
that the Eucalyptus Avenue Water Improvements shall be constructed by OWNER as 
provided for below in Sections 3.5.3.1 through 3.5.3.5. CITY agrees that OWNER may 
request a temporary occupancy permit for a building and, if OWNER requests that a 
temporary certificate of occupancy be issued for a building prior to the completion of the 
Water Improvements, that CITY may consider such request and may issue temporary 
certificates of occupancy on a building-by-building basis prior to completion of the Water 
Improvements if there is available permanent water and recycled water service from a 
minimum of one point of connection and sufficient water is available for fire protection 
purposes for any buildings under construction.  OWNER and CITY agree that all or a 
portion of the water utility Improvements described in Exhibit F-2 may be constructed by 
others.  If such water utility Improvements are constructed by others and completed and 
accepted by CITY prior to OWNER’s request to CITY of the required grading, building or 
other required permits for OWNER to initiate construction of structures for the Property, 
then OWNER shall not be required to construct those water utility Improvements 
constructed and completed by others and accepted by CITY. 

3.5.3.1 OWNER agrees that either the extension of permanent master planned 
water utility Improvements or an alternative on-site water storage tank system 
acceptable to CITY, shall be required to provide sufficient fire flow to serve the 
Property. OWNER also agrees that the extension of such permanent master 
planned water utility Improvements may require OWNER to design and construct 
the Eucalyptus Avenue Water Loop or the alternative on-site water storage tank 
system.  If the OWNER elects not to construct the alternative on-site water storage 
tank system, OWNER shall be required to design and initiate construction of the 
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Eucalyptus Avenue Water Loop, or any remaining portion of such Eucalyptus 
Avenue Water Loop, to the extent that construction of such remaining portion has 
not been initiated by others.  

3.5.3.2 OWNER and CITY agree that a determination shall be made by CITY, that 
others have initiated construction of the Eucalyptus Avenue Water Loop to serve 
the Project.  If CITY determines that others have not initiated construction of the 
Eucalyptus Avenue Water Loop to serve the Project and OWNER has not elected 
to construct the alternative on-site water storage tank system, CITY shall notify 
OWNER and OWNER shall be required to design, or complete any existing 
designs, and initiate construction of the Eucalyptus Avenue Water Loop to serve 
the Project.  If CITY determines that others have initiated construction of, at a 
minimum, the portion of the Eucalyptus Avenue Water Loop required to provide 
additional fire flow to the Project, then CITY shall notifiy OWNER and OWNER 
shall be eligible to request and CITY may issue additional building permits and 
additional certificates of occupancy for buildings for the Project.  CITY shall make 
such determination prior to:  

a.) issuance of a building permit for any building or buildings where the total 
square footage of the buildings for the Project exceeds 1,100,000 Square 
Feet or;  

b.) within two (2) years of the issuance of a building permit for the first 
structure for the Project, whichever occurs first.   

3.5.3.3 CITY may also provide such determination prior to the above events if 
requested by OWNER and CITY concurs that the construction of the Eucalyptus 
Avenue Water Loop has been initiated by others.  If CITY has issued a building 
permit for any buildings for the Project (less than 1,100,000 square feet) for the 
Project and others have not initiated construction of the Eucalyptus Avenue Water 
Loop prior to the expiration of the two (2) year period after the issuance of the first 
building permit, OWNER may request that such determination be deferred by CITY 
for a period of an additional six (6) months. 

3.5.3.4 If OWNER does not elect to construct the alternative on-site water storage 
system, CITY and OWNER agrees if the CITY determines that the Eucalyptus 
Avenue Water Loop has not been initiated or constructed by others and OWNER 
requests that the CITY issue additional building permits for any building or 
buildings for the Project exceeds 1,100,000 square feet or a period of two (2) years 
since the issuance of the first building permit for the Project, or any extended 
period, has expired, then OWNER shall be required to design and construct the 
Eucalytus Avenue Water Loop.  If CITY determines that construction of the 
Eucalyptus Avenue Water Loop has not been initiated and OWNER completes the 
design and initiates construction of the Eucalylptus Avenue Water Loop, OWNER 
may request and CITY may issue a temporary occupancy permit for any buildings 
constructed on the Project and OWNER may request and CITY may issue addition 
building permits for buildings exceeding 1,100,000 for the Property, subject to 
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OWNER’s deposit of funds to an Escrow Account mutually controlled by OWNER 
and CITY, in an amount determined by CITY to be sufficient to complete the 
construction of the Eucalyptus Avenue Water Loop, and subject to CITY’s further 
determination that there is sufficient fire flow to serve the additional buildings.  The 
Escrow Instructions shall be prepared by OWNER and accepted by CITY.  CITY 
agrees that OWNER’s deposit to the Escrow Account may be used by OWNER to 
compensate consultants and contractors for the design and construction of the 
Eucalyptus Avenue Water Loop.  

3.5.3.5 CITY agrees that a portion of the Eucalyptus Avenue Water Loop 
consisting of the portion of the Eucalyptus Avenue Water Loop along Eucalytpus 
Avenue from the connection at Archibald Avenue to Carpenter Avenue is eligible 
for DIF reimbursement.  If OWNER designs and constructs this portion of the 
Eucalyptus Avenue Water Loop, then CITY shall directly reimburse OWNER for 
the actual eligible costs for design and construction of this portion of the Eucalyptus 
Avenue Water Loop up to the amount in the CITY’s DIF Program. Such 
reimbursement shall be subject to a separate DIF Credit and Reimbursement 
Agreement between OWNER and CITY and in the form acceptable to OWNER 
and CITY. CITY shall reimburse OWNER within 30 business days of completion 
and acceptance the portion of the Eucalyptus Avenue Water Loop. 

  

 3.5.4 OWNER agrees that development of the Property requires the construction 
of connections to permanent master planned sewer Improvements as described in Exhibit 
F-3 which have been completed and accepted by City.    OWNER and CITY agree that 
the sewer Improvements described in Exhibit F-3 have been constructed by others.  
OWNER shall be required to construct the required connections to the permanent master 
planned sewer improvements constructed and completed by others and accepted by 
CITY, prior to and as a condition precedent to, issuance of a building permit for the 
Property. 

3.5.5 OWNER agrees that development of the Property shall require the 
extension of permanent master planned recycled water utility Improvements as described 
in Exhibit F-4 consisting generally of the construction of the extension of permanent 
master planned recycled water utility Improvements to serve the Property.  OWNER and 
CITY agree that CITY may issue grading, building and other required permits for OWNER 
to initiate construction of structures for the Property according to plans approved by CITY 
upon completion of sufficient water and recycled water improvements to serve the 
Property from at least one point of connection and OWNER agrees that OWNER shall 
not request and CITY shall not issue any occupancy permit for any buildings on the 
Property until the completion of the water improvements described in Exhibit F-4  CITY 
agrees that OWNER may request a temporary occupancy permit for a building and, if 
OWNER requests that a temporary certificate of occupancy be issued for a building prior 
to the completion of the extension of permanent master planned recycled water utility 
Improvements to serve the Property that CITY may consider such request and may issue 
temporary certificates of occupancy on a building-by-building basis prior to completion of 
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the recycled water improvements if there is available permanent recycled water service 
connection and sufficient recycled water is available.  OWNER and CITY agree that all, 
or a portion of, the permanent master planned recycled water utility Improvements 
described in Exhibit F-4 may be constructed by others.  If such recycled water utility 
Improvements are constructed by others and completed and accepted by CITY prior to 
OWNER’s request to CITY of the required grading, building or other required permits for 
OWNER to initiate construction of structures for the Property, then OWNER shall not be 
required to construct those permanent master planned recycled water utility 
Improvements. 

3.5.6 OWNER agrees that development of the Project shall require the 
construction of storm drain Improvements from the Property to the connection with the 
existing Storm Drain facilities in Archibald Avenue and in Merrill Avenue as described in 
Exhibit F-5.  OWNER shall be responsible for the design and construction of the 
necessary extension of storm drain facilities, as described in Exhibit F-5 to the extent not 
constructed by others.  To the extent not constructed by others OWNER shall construct 
and complete the storm drain improvements as described in Exhibit F-5 prior to, and as 
a condition precedent to, OWNER requesting a building permit for the construction of a 
structure on the Property. 

3.5.7 OWNER agrees that development of the Project shall require the design 
and construction of Fiber Optic Communications Improvements in Merrill Avenue and 
Archibald Avenue as described in Exhibit F-6 to connect the Property to the Fiber Optic 
Communication System.  OWNER shall be responsible for the design and construction 
of the necessary extension of Fiber Optic Communications conduit as described in Exhibit 
F-6, prior to and as a condition precedent to, OWNER requesting a building permit for the 
construction of a structure on the Property.   

3.6 Acquisition of Offsite Provision of Real Property Interests.  In any instance where 
OWNER is required by any Development Approval or Land Use Regulation and the 
Construction Agreement to construct any public improvement on land not owned by 
OWNER (“Offsite Improvements”), the CITY and OWNER shall cooperate in acquiring 
the necessary legal interest (“Offsite Property”) in accordance with the procedures set 
forth in Section 2.4 of the Construction Agreement.  This section 3.6 is not intended by 
the parties to impose upon the OWNER an enforceable duty to acquire land or construct 
any public improvements on land not owned by OWNER, except to the extent that the 
OWNER elects to proceed with the development of the Project, and then only in 
accordance with valid conditions imposed by the CITY upon the development of the 
Project under the Subdivision Map Act or other legal authority. 

3.6.1 CITY Acquisition of Non-Construction Agreement Offsite Property.  In the 
event OWNER is required to construct any public improvements on land not owned by 
OWNER, but such requirement is not based upon the Construction Agreement, Sections 
3.6.1 and 3.6.2 shall control the acquisition of the necessary property interest(s) (“Non-
Construction Agreement Offsite Property”).  If the OWNER is unable to acquire such Non-
Construction Agreement Offsite Property, and following the written request from the 
OWNER to CITY, CITY agrees to use reasonable and diligent good faith efforts to acquire 
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the Non-Construction Agreement Offsite Property from the owner or owners of record by 
negotiation to the extent permitted by law and consistent with this Agreement.  If CITY is 
unable to acquire the Non-Construction Agreement Offsite Property by negotiation within 
thirty (30) days after OWNER’S written request, CITY shall, initiate proceedings utilizing 
its power of eminent domain to acquire that Non-Construction Agreement Subject 
Property at a public hearing noticed and conducted in accordance with California Code 
of Civil Procedure Section 1245.235 for the purpose of considering the adoption of a 
resolution of necessity concerning the Non-Construction Agreement Offsite Property, 
subject to the conditions set forth in this Section 3.6.1  The CITY and OWNER 
acknowledge that the timelines set forth in this Section 3.6.1 represent the maximum time 
periods which CITY and OWNER reasonably believe will be necessary to complete the 
acquisition of any Non-Construction Agreement Offsite Property.  CITY agrees to use 
reasonable good faith efforts to complete the actions described within lesser time periods, 
to the extent that it is reasonably able to do so, consistent with the legal constraints 
imposed upon CITY. 

3.6.2 Owner’s Option to Terminate Proceedings.  CITY shall provide written 
notice to OWNER no later than fifteen (15) days prior to making an offer to the owner of 
the Non-Construction Agreement Offsite Property.  At any time within that fifteen (15) day 
period, OWNER may, at its option, notify CITY that it wants CITY to cease all acquisition 
proceedings with respect to that Non-Construction Agreement Offsite Property, 
whereupon CITY shall cease such proceedings.  CITY shall provide written notice to 
OWNER no later than fifteen (15) days prior to the date of the hearing on CITY’S intent 
to consider the adoption of a resolution of necessity as to any Non-Construction 
Agreement Offsite Property.  At any time within that fifteen (15) day period, OWNER may, 
at its option, notify CITY that it wants CITY to cease condemnation proceedings, 
whereupon CITY shall cease such proceedings.  If OWNER does not notify CITY to cease 
condemnation proceedings within said fifteen (15) day period, then the CITY may proceed 
to consider and act upon the Non-Construction Agreement Offsite Property resolution of 
necessity.  If CITY adopts such resolution of necessity, then CITY shall diligently institute 
condemnation proceedings and file a complaint in condemnation and seek an order of 
immediate possession with respect to the Non-Construction Agreement Offsite Property.  
If CITY is unable or unwilling to acquire Non-Construction Agreement Offsite Property, 
then OWNER is relieved of any condition of approval or requirements requiring the 
acquisition of such Non-Construction Agreement Offsite Property, and the CITY shall not 
refuse to issue building permits or occupancy permits based on the failure to acquire such 
Non-Construction Agreement Offsite Property.  

3.7 Regulation by Other Public Agencies.  It is acknowledged by the parties that other 
public agencies not within the control of CITY possess authority to regulate aspects of the 
development of the Property separately from or jointly with CITY and this Agreement does 
not limit the authority of such other public agencies.  CITY agrees to cooperate fully, at 
no cost to CITY, with OWNER in obtaining any required permits or compliance with the 
regulations of other public agencies provided such cooperation is not in conflict with any 
laws, regulations or policies of the CITY. 
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3.8 Tentative Parcel Maps; Extension.  With respect to applications by OWNER for 
tentative parcel maps for portions of the Property, CITY agrees that OWNER may file and 
process tentative maps in accordance with Chapter 4.5 (commencing with Section 
66498.1) of Division 2 of Title 7 of the California Government Code and the applicable 
provisions of CITY’s subdivision ordinance, as the same may be amended from time to 
time.  In accordance with the provisions of Section 66452.6 of the Government Code, 
each tentative subdivision map or tentative parcel map, heretofore or hereafter approved 
in connection with development of the Property, shall be deemed to have been granted 
an extension of time to and until the expiration, cancellation, or termination of this 
Agreement. 

3.9 Specific Plan Charge.  Pursuant to Government Code section 65456, the City 
Council may consider adopting a specific plan charge upon persons seeking CITY 
approvals that are required to be consistent with the Specific Plan.  Any such charges 
shall, in the aggregate, defray, but not exceed, the estimated cost of preparation, 
adoption, and administration of the Specific Plan, including costs incurred pursuant to the 
California Environmental Quality Act (Pub. Resources Code, §§ 21000 et seq.).  As nearly 
as can be estimated, the charges shall be a prorated amount in accordance with the 
applicant’s relative benefit derived from the Specific Plan.  If such charges are adopted, 
the CITY shall use such charges to reimburse the OWNER who originally paid the cost 
of preparing the Specific Plan, including costs incurred pursuant to the California 
Environmental Quality Act (Pub. Resources Code, §§ 21000 et seq.) to the extent the 
OWNER paid more than its relative benefit from the Specific Plan.  Such charges, if 
adopted, shall be imposed on persons seeking CITY approvals that are required to be 
consistent with the Specific Plan, to the extent such person(s) has/have not entered into 
a reimbursement agreement with, and satisfactory to, the person(s) originally responsible 
for the cost of preparing the Specific Plan, including costs incurred pursuant to CEQA.  

4. PUBLIC BENEFITS. 

4.1 Intent.  The parties acknowledge and agree that development of the Property will 
result in substantial public needs that will not be fully met by the Development Plan and 
further acknowledge and agree that this Agreement confers substantial private benefits 
on OWNER that should be balanced by commensurate public benefits.  Accordingly, the 
parties intend to provide consideration to the public to balance the private benefits 
conferred on OWNER by providing more fully for the satisfaction of the public needs 
resulting from the Project. 

4.2 Development Impact Fees. 

4.2.1 Amount of Development Impact Fee.  Development Impact Fees (DIF) shall 
be paid by OWNER.  The Development Impact Fee amounts to be paid by OWNER shall 
be the amounts that are in effect at the time such amounts are due.   Nothing contained 
in this Agreement shall affect the ability of the CITY to impose new Development Impact 
Fees or amend the amounts of existing Development Impact Fees.  Additionally, nothing 
contained in this Agreement shall affect the ability of other public agencies that are not 
controlled by CITY to impose and amend, from time to time, Development Impact Fees 
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established or imposed by such other public agencies, even though such Development 
Impact Fees may be collected by CITY. 

4.2.2 Time of Payment.  The Development Impact Fees required pursuant to 
Subsection 4.2.1 shall be paid to CITY prior to the issuance of building permit for each 
applicable residential or other building  (subject to the application/use of available fee 
deferrals or credits), except for the Open Space and Habitat Acquisition Development 
Impact fee, which shall be paid by OWNER to CITY prior to the issuance of a grading 
permit 

4.3 Responsibility for Construction of Public Improvements.   

4.3.1 Timely Construction of Public Infrastructure. The phasing of the area 
wide infrastructure construction within the Ontario Ranch area shall be as approved by 
the CITY.  OWNER shall be responsible for the timely construction and completion of all 
public infrastructure required for the Project as shown on the attached Exhibits “F-1” 
through “F-6” and any and all tentative parcel map conditions.  Unless otherwise specified 
in the Parcel Map conditions, and subject to the provisions of Section 3.6, all other 
required Improvements for each Parcel Map, shall be completed and operational prior to, 
and as a condition precedent to, OWNER requesting and CITY’s granting of a final 
occupancy permit for  any buildings to be constructed on the Property.  All Infrastructure 
and Improvements shall be completed as required by the Subdivision Agreement/Parcel 
Map conditions for Parcel Map No.19904.  

4.3.2   Availability and Use of Recycled Water. OWNER agrees that 
recycled water shall be available and utilized by OWNER for all construction-related water 
uses including prior to, and during, any grading of the Property. 

4.3.3 Construction of DIF Program Infrastructure   To the extent OWNER is 
required to construct and completes construction of public improvements that are 
included in CITY’s Development Impact Fee Program  CITY agrees that CITY shall issue 
DIF Credit and DIF Reimbursement in accordance with the provisions of a separate Fee 
Credit Agreement between CITY and OWNER. Limitations on the use of DIF Credit 
issued to OWNER to offset OWNER’s DIF payment obligations shall also be subject to 
the provisions of a separate Fee Credit Agreement.  OWNER may also be eligible to 
receive reimbursement from DIF collected by CITY and paid by other development that 
benefits from OWNER’s construction of DIF Program Infrastructure.  Any such DIF 
Reimbursement shall be subject to a Fee Credit Agreement between CITY and OWNER.  
CITY and OWNER agree that the Fee Credit Agreement between CITY and OWNER 
shall comply with CITY’s adopted policies applicable to such agreements. 

  

4.4 Public Services Funding Fee.   

4.4.1 Requirement for Payment of Public Services Funding Fee.  In order to 
ensure that the adequate provision of public services, including without limitation, police, 
fire and other public safety services, are available to each Project in a timely manner, 
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OWNER shall pay to CITY a “Public Services Funding Fee.” The Public Services Funding 
Fee shall apply to non-residential uses as set forth below.   

4.4.2 Public Services Funding Fee Amount. OWNER shall pay a Public 
Services Funding fee in a single installment payment in the amount of Sixty One Cents 
($.61) per square foot of each non-residential building.  The single installment for 
non-residential uses shall be due and payable on a building-by-building basis prior to the 
issuance of the building permit for a non-residential building The amount of the Single 
Installment for non-residential uses shall automatically increase by percentage increase 
(but no decrease) in the Consumer Price Index (Los Angeles-Anaheim-Riverside County), 
1950-2001 (1982-84=100) over the preceding year on January 1st of each year, beginning 
on January 1, 2020.  OWNER may exercise the option to pay any single installment 
amounts for the remainder of the non-residential square footage within the Project on or 
before December 31st, before the Single Installment amount is automatically increased. 

4.5 Net MDD/Water Availability Equivalents. 

4.5.1 Effectiveness of Agreement.  Notwithstanding anything else set forth in this 
Agreement, CITY and OWNER each acknowledge, confirm, and agree, that (i) the City 
approval of this Agreement and (ii) the effectiveness of this Agreement, in each case, is 
conditioned upon OWNER’s admission to NMC Builders as a “Member” thereof pursuant 
to the terms and conditions of the operating agreement of NMC Builders.  OWNER and 
CITY agree that OWNER shall become a Member of NMC Builders within 30 days of the 
effective date of this Agreement.  

4.5.2 Assigned Net MDD/Water Availability Equivalents. OWNER acknowledges 
that the City has agreed with NMC Builders to reserve exclusively for Members of NMC 
Builders, including OWNER, Net MDD made available through the construction of water 
system improvements funded by NMC Builders and/or OWNER.  OWNER acknowledges 
that the provisions of the Construction Agreement Amendment require that the City shall 
not issue building permits or certificates of occupancy for the area of development within 
the New Model Colony served by the water system improvements funded by NMC 
Builders, except to the bearer of a Certificate of Net MDD Water Availability. 

4.5.3 Requirement for NMC Builders LLC Membership as a Phase 2 Water 
Member.  OWNER and CITY agree that OWNER’s’ payment to CITY required by Section 
4.5.4 below represents OWNER’s contribution to the funding required for the future 
construction of the Phase 2 Water Improvements and the availability of additional Net 
MDD Water Availability required for the development of the Property described in Exhibit 
A of this Agreement.   

4.5.4 CITY issuance of Water Availability Equivalents.  Within 30 days after the 
effectiveness of this Development Agreement OWNER shall pay or have paid to City the 
applicable Phase 2 Water Participation Fee.  The Phase 2 Water Participation Fee shall 
be the calculated based on the amount of the Regional Water DIF for the applicable land 
use category and the square footage of the applicable buildings.  The applicable planning 
areas of the Colony Commerce Center East Specific Plan to be developed by OWNER 
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equals 1,685,420 Square Feet.  The calculated amount of the Phase 2 Water Participation 
Fee shall be paid to City within 30 days after the effective date of this Agreement or, at 
OWNER’s option, the Phase 2 Water Participation Fee may be paid to City in two (2) 
installments.  The first installment shall be fifty percent (50%) of the total Phase 2 Water 
Participation Fee and such first installment shall be due and payable to City within 30 
days after the effective date of this Development Agreement.  The second installment 
shall be the remaining amount of the Phase 2 Water Participation Fee and such second 
installment shall be due and payable to City within one (1) year after the payment of the 
first installment, or prior to, and as a condition precedent to, the recording of any final 
Parcel Map for the Project, whichever occurs first. Upon OWNER’s complete payment to 
CITY of the Phase 2 Water Participation Fee CITY shall issue a Certificate of Water 
Availability Equivalents in the form attached hereto as Exhibit G.  Such Water Availability 
Equivalents Certificate shall be issued by CITY within thirty (30) days of the receipt of 
such required payment. CITY and OWNER agree that the amount of Water Availability 
Equivalents issued to OWNER shall be based on the maximum projected need for Water 
Availability Equivalents required for the Property based upon water demand factors and 
assumptions listed in Exhibit C-2R of the Phase 2 Water Amendment to the Construction 
Agreement “Water Demand Equivalents by Land Use” for each land use category.  
Additionally, within five (5) business days of CITY’s receipt of OWNER’s payment as 
required under this Section 4.5.2, CITY shall issue a certificate of DIF Credit against 
OWNER’s DIF obligations in the Regional Water DIF Category.   

 4.5.4.1 The parties acknowledge that OWNER is expected to receive 
assignment of a DIF credit Certificate in the Regional Water DIF category from an 
affiliated entity that has been issued by CITY.   

 CITY and OWNER agree that OWNER may possess a Certificate of DIF Credit in 
the Regional Water DIF category previously issued by CITY to an affiliated entity.  
CITY agrees that OWNER may utilize such Certificate of DIF Credit in the Regional 
Water DIF category in-lieu of paying to CITY the full amount of OWNER’s 
applicable Phase 2 Water Participation Fee for the Project.  OWNER and CITY 
agree that the amount of such assigned Certificate of DIF Credit in the Regional 
Water category may  not be sufficient for full payment of both installments of 
OWNER’s projected Phase 2 Water Participation Fee and that OWNER shall pay 
the net remaining amount due to CITY as required by Section 4.5.3.  OWNER shall 
be entitled to apply the amount of any assigned Certificate of DIF Credit to the First 
Installment and the Second Installment payments as applicable, until the amount 
of the Phase 2 Water Participation fee exceeds the amount of OWNER’s 
Certificate of DIF Credit.  

4.5.5 Requirement for other Water System Improvements. A Certificate of Net 
MDD Availability is evidence only of available water capacity and does not satisfy any 
other conditions applicable to OWNER’s Project, including those relating to design and 
construction of master-planned potable water and recycled water transmission and 
distribution system for the respective pressure zone and other public infrastructure 
requirements. 
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4.6 Compliance with Public Benefits Requirements. 

4.6.1 Failure to Provide Public Benefits.  In the event OWNER fails or refuses to 
comply with any  condition referenced in Section 4.1 through 4.5, or challenges (whether 
administratively or through legal proceedings) the imposition of such conditions, OWNER 
shall be deemed in default of this Agreement pursuant to Section 8 hereof, thereby 
entitling the City to any and all remedies available to it, including, without limitation, the 
right of the City to withhold OWNER’s Project-related building permits, certificates of 
occupancy, or discretionary approvals, without liability.  Nothing herein shall waive 
Owner’s right to assert a default (or failure to perform) by the City has excused Owner’s 
performance under this Agreement. 

5. FINANCING OF PUBLIC IMPROVEMENTS. 

5.1 Financing Mechanism(s).  OWNER agrees that, prior to the recordation of any 
Parcel Map, the property subject to such Parcel Map shall be included in a CFD to finance 
City services through annual special taxes that will initially be $.30 per square foot for 
non-residential buildings.  These amounts shall be subject to an automatic increase at a 
rate not to exceed four (4%) percent per year.  Depending on the fiscal year that the CFD 
is formed and the CFD tax is levied, the annual special taxes may be higher.  CITY shall 
be the sole and exclusive lead agency in the formation of any CFD, assessment district 
or other public financing mechanism within the Property; provided however, that the 
proceeds of any such CFD, assessment district, or financing mechanism may be used, 
subject to restrictions that may be imposed by applicable law, for the purposes of 
acquiring, constructing or maintaining public facilities to be owned or operated by other 
public agencies, including, without limitation those facilities owned or operated by a 
school district.  The parties hereto, by this provision, shall not prohibit or otherwise limit 
the CITY’s ability to take any and all necessary steps requisite to the formation of the CFD 
to finance City services through annual special taxes as set forth in this Section 5.1.  
Formation of any CFD, assessment district or other public financing mechanism within 
the Property, shall be subject to CITY’s ability to make all findings required by applicable 
law and complying with all applicable legal procedures and requirements including, 
without limitation, CITY’s public financing district policies as such policies may be 
amended from time to time.   Notwithstanding the foregoing, it is acknowledged and 
agreed by the parties that nothing contained in this Agreement shall be construed as 
requiring CITY or the City Council to form any such district.  

6. REVIEW FOR COMPLIANCE. 

6.1 Periodic and Special Reviews. 

6.1.1 Time for and Initiation of Periodic Review.  The CITY shall review this 
Agreement every twelve (12) months from the Effective Date in order to ascertain the 
good faith compliance by the OWNER with the terms of this Agreement.  The OWNER 
shall submit an Annual Monitoring Report to CITY, in a form acceptable to the City 
Manager, along with any applicable processing charge within ten (10) days after each 
anniversary date of the Effective Date of this Agreement.  Within fifteen (15) days after 
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the receipt of the Annual Monitoring Report, CITY shall review the Annual Monitoring 
Report.  Prior to the expiration of the fifteen (15) day review period, CITY shall either issue 
a notice of continuing compliance or a notice of non-compliance and a notice of CITY’s 
intent to conduct a Special Review pursuant to Sections 6.1.2  through 6.1.6.  Issuance 
of a notice of continuing compliance may be issued by the City Manager or his designee.   

6.1.2 Initiation of Special Review. A special review may be called either by 
agreement between the parties or by initiation in one or more of the following ways: 

(a) Recommendation of the Planning staff; 

(b) Affirmative vote of at least four (4) members of the Planning Commission; or 

(c) Affirmative vote of at least three (3) members of the City Council. 

6.1.3 Notice of Special Review.  The City Manager shall begin the special review 
proceeding by giving notice that the CITY intends to undertake a special review of this 
Agreement to the OWNER.  Such notice shall be given at least ten (10) days in advance 
of the time at which the matter will be considered by the Planning Commission. 

6.1.4 Public Hearing.  The Planning Commission shall conduct a hearing at which 
the OWNER must demonstrate good faith compliance with the terms of this Agreement.  
The burden of proof on this issue is upon the OWNER.  

6.1.5 Findings Upon Public Hearing.  The Planning Commission shall determine 
upon the basis of substantial evidence whether or not the OWNER has, for the period 
under review, complied in good faith with the terms and conditions of this Agreement. 

6.1.6 Procedure Upon Findings.   

(a) If the Planning Commission finds and determines on the basis of substantial 
evidence that the OWNER has complied in good faith with the terms and conditions of 
this Agreement during the period under review, the review for that period is concluded. 

(b) If the Planning Commission finds and determines on the basis of substantial 
evidence that the OWNER has not complied in good faith with the terms and conditions 
of this Agreement during the period under review, the Planning Commission may 
recommend to the City Council to modify or terminate this Agreement. 

(c) The OWNER may appeal a determination pursuant to paragraph (b) to the City 
Council in accordance with the CITY's rule for consideration of appeals in zoning matters 
generally. 

6.2 Proceedings Upon Modification or Termination.  If, upon a finding under Section 
6.1.6(b), the CITY determines to proceed with modification or termination of this 
Agreement, the CITY shall give notice to the property OWNER of its intention so to do.  
The notice shall contain: 
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(a) The time and place of the hearing; 

(b) A statement as to whether or not the CITY proposes to terminate or to modify 
this Agreement; and 

(c) Other information that the CITY considers necessary to inform the OWNER of 
the nature of the proceeding. 

6.3 Hearing on Modification or Termination.  At the time and place set for the hearing 
on modification or termination, the OWNER shall be given an opportunity to be heard.  
The OWNER shall be required to demonstrate good faith compliance with the terms and 
conditions of this Agreement.  The burden of proof on this issue shall be on the OWNER.  
If the City Council finds, based upon substantial evidence in the administrative record, 
that the OWNER has not complied in good faith with the terms and conditions of the 
agreement, the City Council may terminate this Agreement or modify this Agreement  and 
impose those conditions to the action it takes as it considers necessary to protect the 
interests of the CITY.  The decision of the City Council shall be final, subject only to judicial 
review pursuant to Section 1094.5 of the Code of Civil Procedure. 

6.4 Certificate of Agreement Compliance.  If, at the conclusion of a Periodic or Special 
Review, OWNER is found to be in compliance with this Agreement, CITY shall, upon 
written request by OWNER, issue a Certificate of Agreement Compliance (“Certificate”) 
to OWNER stating that after the most recent Periodic or Special Review and based upon 
the information known or made known to the Planning Director and City Council that 
(1) this Agreement remains in effect and (2) OWNER is not in default.  The Certificate 
shall be in recordable form, shall contain information necessary to communicate 
constructive record notice of the finding of compliance, shall state whether the Certificate 
is issued after a Periodic or Special Review and shall state the anticipated date of 
commencement of the next Periodic Review.  OWNER may record the Certificate with 
the County Recorder.  Whether or not the Certificate is relied upon by assignees or other 
transferees or OWNER, CITY shall not be bound by a Certificate if a default existed at 
the time of the Periodic or Special Review, but was concealed from or otherwise not 
known to the Planning Director or City Council. 

7. [RESERVED] 

8. DEFAULT AND REMEDIES. 

8.1 Remedies in General.  It is acknowledged by the parties that CITY would not have 
entered into this Agreement if it were to be liable in damages under this Agreement, or 
with respect to this Agreement or the application thereof.  In general, each of the parties 
hereto may pursue any remedy at law or equity available for the breach of any provision 
of this Agreement, except that CITY  shall  not be liable in damages to the OWNER or to 
any successor in interest of OWNER. OWNER covenants not to sue for damages or claim 
any damages: 

(a) For any breach of this Agreement or for any cause of action which arises out 
of this Agreement; or 
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(b) For the taking, impairment or restriction of any right or interest conveyed or 
provided under or pursuant to this Agreement; or 

(c) Arising out of or connected with any dispute, controversy or issue regarding the 
application or interpretation or effect of the provisions of this Agreement. 

 

8.2 Specific Performance.  The parties acknowledge that money damages and 
remedies at law generally are inadequate and specific performance and other 
non-monetary relief are particularly appropriate remedies for the enforcement of this 
Agreement and should be available to all parties for the following reasons: 

(a) Money damages are unavailable against CITY and OWNER as provided in 
Section 8.1 above. 

(b) Due to the size, nature and scope of the project, it may not be practical or 
possible to restore the Property to its natural condition once implementation of 
this Agreement has begun.  After such implementation, OWNER may be 
foreclosed from other choices it may have had to utilize the Property or portions 
thereof.  OWNER has invested significant time and resources and performed 
extensive planning and processing of the Project in agreeing to the terms of 
this Agreement and will be investing even more significant time and resources 
in implementing the Project in reliance upon the terms of this Agreement, and 
it is not possible to determine the sum of money which would adequately 
compensate OWNER for such efforts. 

8.3 Release.  Except for nondamage remedies, including the remedy of specific 
performance, OWNER, for itself, its successors and assignees, hereby releases the 
CITY, its officers, agents and employees from any and all claims, demands, actions, or 
suits of any kind or nature arising out of any liability, known or unknown, present or future, 
including, but not limited to, any claim or liability, based or asserted, pursuant to Article I, 
Section 19 of the California Constitution, the Fifth Amendment of  the United States 
Constitution, or any other law or ordinance which seeks to impose any other liability or 
damage, whatsoever, upon the CITY because it entered into this Agreement or because 
of the terms of this Agreement. 

8.4 Termination or Modification of Agreement for Default of OWNER.  Subject to the 
provisions contained in Subsection 6.3 herein, CITY may terminate or modify this 
Agreement for any failure of OWNER to perform any material duty or obligation of 
OWNER under this Agreement, or to comply in good faith with the terms of this Agreement 
(hereinafter referred to as “default”); provided, however, CITY may terminate or modify 
this Agreement pursuant to this Section only after providing written notice to OWNER of 
default setting forth the nature of the default and the actions, if any, required by OWNER 
to cure such default and, where the default can be cured, OWNER has failed to take such 
actions and cure such default within 60 days after the effective date of such notice or, in 
the event that such default cannot be cured within such 60 day period but can be cured 
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within a longer time, has failed to commence the actions necessary to cure such default 
within such 60 day period and to diligently proceed to complete such actions and cure 
such default. 

8.5 Termination of Agreement for Default of CITY.  OWNER may terminate this 
Agreement only in the event of a default by CITY in the performance of a material term of 
this Agreement and only after providing written notice to CITY of default setting forth the 
nature of the default and the actions, if any, required by CITY to cure such default and, 
where the default can be cured, CITY has failed to take such actions and cure such default 
within 60 days after the effective date of such notice or, in the event that such default 
cannot be cured within such 60 day period but can be cured within a longer time, has 
failed to commence the actions necessary to cure such default within such 60 day period 
and to diligently proceed to complete such actions and cure such default. 

9. THIRD PARTY LITIGATION. 

9.1 General Plan and Specific Plan Litigation.  CITY has determined that this 
Agreement is consistent with its Comprehensive General Plan, as such General Plan 
exists as of the Effective Date (“General Plan”), and that the General Plan meets all 
requirements of law.  CITY has also determined that this Agreement is consistent with the 
Specific Plan, as such Specific Plan exists as of the Effective Date, and that the Specific 
Plan meets all requirements of law.  OWNER has reviewed the General Plan and the 
Specific Plan and concurs with CITY’s determination.  CITY shall have no liability in 
damages under this Agreement for any failure of CITY to perform under this Agreement 
or the inability of OWNER to develop the Property as contemplated by the Development 
Plan of this Agreement as the result of a judicial determination that on the Effective Date, 
or at any time thereafter, the General Plan,, the Specific Plan, or portions thereof, are 
invalid or inadequate or not in compliance with law. 

9.2 Third Party Litigation Concerning Agreement.  OWNER shall defend, at its 
expense, including attorneys’ fees, indemnify, and hold harmless CITY, its agents, 
officers and employees from any claim, action or proceeding against CITY, its agents, 
officers, or employees to attack, set aside, void, or annul the approval of this Agreement 
or the approval of any permit granted pursuant to this Agreement.  CITY shall promptly 
notify OWNER of any such claim, action or proceeding, and CITY shall cooperate in the 
defense.  If CITY fails to promptly notify OWNER of any such claim, action or proceeding, 
or if CITY fails to cooperate in the defense, OWNER shall not thereafter be responsible 
to defend, indemnify, or hold harmless CITY.  CITY may in its discretion participate in the 
defense of any such claim, action or proceeding. 

9.3 Indemnity.  In addition to the provisions of 9.2 above, OWNER shall indemnify and 
hold CITY, its officers, agents, employees and independent contractors free and harmless 
from any liability whatsoever, based or asserted upon any act or omission of OWNER, its 
officers, agents, employees, subcontractors and independent contractors, for property 
damage, bodily injury, or death (OWNER’s employees included) or any other element of 
damage of any kind or nature, to the extent relating to or in any way connected with or 
arising from the activities contemplated hereunder, including, but not limited to, the study, 
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design, engineering, construction, completion, failure and conveyance of the public 
improvements, save and except claims for damages arising through the sole active 
negligence or sole willful misconduct of CITY.  OWNER shall defend, at its expense, 
including attorneys’ fees, CITY, its officers, agents, employees and independent 
contractors in any legal action based upon such alleged acts or omissions.  CITY may in 
its discretion participate in the defense of any such legal action. 

9.4 Environment Assurances.  OWNER shall indemnify and hold CITY, its officers, 
agents, and employees free and harmless from any liability, to the extent based or 
asserted, upon any act or omission of OWNER, its officers, agents, employees, 
subcontractors, predecessors in interest, successors, assigns and independent 
contractors for any violation of any federal, state or local law, ordinance or regulation 
relating to industrial hygiene or to environmental conditions on, under or about the 
Property during OWNER’S period of ownership of the Property, including, but not limited 
to, soil and groundwater conditions caused by OWNER but not including any CITY liability 
related to South Archibald Trichloroethylene (TCE) Plume , and OWNER shall defend, at 
its expense, including attorneys’ fees, CITY, its officers, agents and employees in any 
action based or asserted upon any such alleged act or omission.  CITY may in its 
discretion participate in the defense of any such action. 

9.5 Reservation of Rights.  With respect to Sections 9.2, 9.3 and 9.4 herein, CITY 
reserves the right to either (1) approve the attorney(s) which OWNER selects, hires or 
otherwise engages to defend CITY hereunder, which approval shall not be unreasonably 
withheld, or (2) conduct its own defense, provided, however, that OWNER shall reimburse 
CITY forthwith for any and all reasonable expenses incurred for such defense, including 
attorneys’ fees, upon billing and accounting therefor.  CITY agrees that it will not enter 
into a settlement of any matter described in Section 9.2, 9.3 and 9.4 without the consent 
of OWNER, which shall not be unreasonably withheld. 

9.6 Survival.  The provisions of this Sections 9.1 through 9.6, inclusive, shall survive 
the termination of this Agreement. 

10. MORTGAGEE PROTECTION. 

10.1 Mortgagee Protection.  The parties hereto agree that this Agreement shall not 
prevent or limit OWNER, in any manner, at OWNER’s sole discretion, from encumbering 
the Property or any portion thereof or any improvement thereon by any mortgage, deed 
of trust or other security device securing financing with respect to the Property.  CITY 
acknowledges that the lenders providing such financing may require certain Agreement 
interpretations and modifications and agrees upon request, from time to time, to meet 
with OWNER and representatives of such lenders to negotiate in good faith any such 
request for interpretation or modification.  CITY will not unreasonably withhold its consent 
to any such requested interpretation or modification provided such interpretation or 
modification is consistent with the intent and purposes of this Agreement.  Any Mortgagee 
of the Property shall be entitled to the following rights and privileges: 
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(a) Neither entering into this Agreement nor a breach of this Agreement shall defeat, 
render invalid, diminish or impair the lien of any mortgage on the Property made in good 
faith and for value, unless otherwise required by law. 

(b) The Mortgagee of any mortgage or deed of trust encumbering the Property, or any 
part thereof, which Mortgagee, has submitted a request in writing to the CITY in the 
manner specified herein for giving notices, shall be entitled to receive written notification 
from CITY of any default by OWNER in the performance of OWNER’s obligations under 
this Agreement. 

(c) If CITY timely receives a request from a Mortgagee requesting a copy of any notice 
of default given to OWNER under the terms of this Agreement, CITY shall provide a copy 
of that notice to the Mortgagee within ten (10) days of sending the notice of default to 
OWNER.  The Mortgagee shall have the right, but not the obligation, to cure the default 
during the remaining cure period allowed such party under this Agreement. 

(d) Any Mortgagee who comes into possession of the Property, or any part thereof, 
pursuant to foreclosure of the mortgage or deed of trust, or deed in lieu of such 
foreclosure, shall take the Property, or part thereof, subject to the terms of this Agreement.  
Notwithstanding any other provision of this Agreement to the contrary, no Mortgagee shall 
have an obligation or duty under this Agreement to perform any of OWNER’s obligations 
or other affirmative covenants of OWNER hereunder, or to guarantee such performance; 
provided, however, that to the extent that any covenant to be performed by OWNER is a 
condition precedent to the performance of a covenant by CITY, the performance thereof 
shall continue to be a condition precedent to CITY’s performance hereunder, and further 
provided that any sale, transfer or assignment by any Mortgagee in possession shall be 
subject to the provisions of Section 2.4 of this Agreement 

(e) In the event of a default by Owner, any Mortgagee shall have the right to remedy, 
or cause to be remedied, such default within sixty (60) days following the later to occur of 
(i) the date of Mortgagee's receipt of the notice referred to in Section 10.1(b) above, or 
(ii) the expiration of the period provided herein for Owner to remedy or cure such default, 
and City shall accept such performance by or at the insistence of the Mortgagee as if the 
same had been timely made by Owner; provided, however, that (i) if such default is not 
capable of being cured within the timeframes set forth in this Section and Mortgagee 
commences to cure the default within such timeframes, then Mortgagee shall have such 
additional time as is required to cure the default so long as Mortgagee diligently 
prosecutes the cure to completion and (ii) if possession of the Property (or portion thereof) 
is required to effectuate such cure or remedy, the Mortgagee shall be deemed to have 
timely cured or remedied if it commences the proceedings necessary to obtain 
possession thereof within sixty (60) days after receipt of the copy of the notice, diligently 
pursues such proceedings to completion, and, after obtaining possession, diligently 
completes such cure or remedy. 

11. MISCELLANEOUS PROVISIONS. 
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11.1 Recordation of Agreement.  This Agreement and any amendment or cancellation 
thereof shall be recorded with the San Bernardino County Recorder by the City Clerk 
within the ten (10) days after the CITY executes this Agreement, as required by Section 
65868.5 of the Government Code.  If the parties to this Agreement or their successors in 
interest amend or cancel this Agreement as provided for herein and in Government Code 
Section 65868, or if the CITY terminates or modifies the agreement as provided for herein 
and in Government Code Section 65865.1 for failure of the applicant to comply in good 
faith with the terms or conditions of this Agreement, the City Clerk shall have notice of 
such action recorded with the San Bernardino County Recorder. 

11.2 Entire Agreement.  This Agreement sets forth and contains the entire 
understanding and agreement of the parties, and there are no oral or written 
representations, understandings or ancillary covenants, undertakings or agreements 
which are not contained or expressly referred to herein.  No testimony or evidence of any 
such representations, understandings or covenants shall be admissible in any proceeding 
of any kind or nature to interpret or determine the terms or conditions of this Agreement. 

11.3 Severability.  If any term, provision, covenant or condition of this Agreement shall 
be determined invalid, void or unenforceable, the remainder of this Agreement shall not 
be affected thereby to the extent such remaining provisions are not rendered impractical 
to perform taking into consideration the purposes of this Agreement.  Notwithstanding the 
foregoing, the provision of the Public Benefits set forth in Section 4 of this Agreement, 
including the payment of the fees set forth therein, are essential elements of this 
Agreement and CITY would not have entered into this Agreement but for such provisions, 
and therefore in the event such provisions are determined to be invalid, void or 
unenforceable, this entire Agreement shall be null and void and of no force and effect 
whatsoever. 

11.4 Interpretation and Governing Law.  This Agreement and any dispute arising 
hereunder shall be governed and interpreted in accordance with the laws of the State of 
California.  This Agreement shall be construed as a whole according to its fair language 
and common meaning to achieve the objectives and purposes of the parties hereto, and 
the rule of construction to the effect that ambiguities are to be resolved against the drafting 
party shall not be employed in interpreting this Agreement, all parties having been 
represented by counsel in the negotiation and preparation hereof. 

11.5 Section Headings.  All section headings and subheadings are inserted for 
convenience only and shall not affect any construction or interpretation of this Agreement. 

11.6 Singular and Plural.  As used herein, the singular of any word includes the plural. 

11.7 Joint and Several Obligations.  Subject to Section 2.4, if at any time during the 
term of this Agreement the Property is owned, in whole or in part, by more than one owner, 
all obligations of such owners under this Agreement shall be joint and several, and the 
default of any such owner shall be the default of all such owners.  Notwithstanding the 
foregoing, no owner of a single lot which has been finally subdivided and sold to such 
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owner as a member of the general public or otherwise as an ultimate user shall have any 
obligation under this Agreement except as provided under Section 4 hereof. 

11.8 Time of Essence.  Time is of the essence in the performance of .the provisions of 
this Agreement as to which time is an element. 

11.9 Waiver.  Failure by a party to insist upon the strict performance of any of the 
provisions of this Agreement by the other party, or the failure by a party to exercise its 
rights upon the default of the other party, shall not constitute a waiver of such party’s right 
to insist and demand strict compliance by the other party with the terms of this Agreement 
thereafter. 

11.10 No Third Party Beneficiaries.  This Agreement is made and entered into for the 
sole protection and benefit of the parties and their successors and assigns.  No other 
person shall have any right of action based upon any provision of this Agreement. 

11.11 Force Majeure.  Neither party shall be deemed to be in default where failure or 
delay in performance of any of its obligations under this Agreement is caused by floods, 
earthquakes, other Acts of God, fires, wars, riots or similar hostilities, strikes and other 
labor difficulties beyond the party’s control, (including the party’s employment force), 
government regulations, court actions (such as restraining orders or injunctions), or other 
causes beyond the party’s control.  If any such events shall occur, the term of this 
Agreement and the time for performance by either party of any of its obligations hereunder 
shall  be extended by the written agreement of the parties for the period of time that such 
events prevented such performance, provided that the term of this Agreement shall not 
be extended under any circumstances for more than five (5) years. 

11.12 Mutual Covenants.  The covenants contained herein are mutual covenants and 
also constitute conditions to the concurrent or subsequent performance by the party 
benefited thereby of the covenants to be performed hereunder by such benefited party. 

11.13 Successors in Interest.  The burdens of this Agreement shall be binding upon, and 
the benefits of this Agreement shall inure to, all successors in interest to the parties to 
this Agreement.  All provisions of this Agreement shall be enforceable as equitable 
servitudes and constitute covenants running with the land.  Each covenant to do or refrain 
from doing some act hereunder with regard to development of the Property: (a) is for the 
benefit of and is a burden upon every portion of the Property; (b) runs with the Property 
and each portion thereof; and, (c) is binding upon each party and each successor in 
interest during ownership of the Property or any portion thereof. 

11.14 Counterparts.  This Agreement may be executed by the parties in counterparts, 
which counterparts shall be construed together and have the same effect as if all of the 
parties had executed the same instrument. 

11.15 Jurisdiction and Venue.  Any action at law or in equity arising under this Agreement 
or brought by a party hereto for the purpose of enforcing, construing or determining the 
validity of any provision of this Agreement shall be filed and tried in the Superior Court of 
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the County of San Bernardino, State of California, and the parties hereto waive all 
provisions of law providing for the filing, removal or change of venue to any other court. 

11.16 Project as a Private Undertaking.  It is specifically understood and agreed by and 
between the parties hereto that the development of the Project is a private development, 
that neither party is acting as the agent of the other in any respect hereunder, and that 
each party is an independent contracting entity with respect to the terms, covenants and 
conditions contained in this Agreement.  No partnership, joint venture or other association 
of any kind is formed by this Agreement.  The only relationship between CITY and 
OWNER is that of a government entity regulating the development of private property and 
the owner of such property. 

11.17 Further Actions and Instruments.  Each of the parties shall cooperate with and 
provide reasonable assistance to the other to the extent contemplated hereunder in the 
performance of all obligations under this Agreement and the satisfaction of the conditions 
of this Agreement.  Upon the request of either party at any time, the other party shall 
promptly execute, with acknowledgment or affidavit if reasonably required, and file or 
record such required instruments and writings and take any actions as may be reasonably 
necessary under the terms of this Agreement to carry out the intent and to fulfill the 
provisions of this Agreement or to evidence or consummate the transactions 
contemplated by this Agreement.  The City Manager may delegate his powers and duties 
under this Agreement to an Assistant City Manager or other management level employee 
of the CITY. 

11.18 Eminent Domain.  No provision of this Agreement shall be construed to limit or 
restrict the exercise by CITY of its power of eminent domain. 

11.19 Agent for Service of Process.  In the event OWNER is not a resident of the State 
of California or it is an association, partnership or joint venture without a member, partner 
or joint venturer resident of the State of California, or it is a foreign corporation, then in 
any such event, OWNER shall file with the Planning Director, upon its execution of this 
Agreement, a designation of a natural person residing in the State of California, giving his 
or her name, residence and business addresses, as its agent for the purpose of service 
of process in any court action arising out of or based upon this Agreement, and the 
delivery to such agent of a copy of any process in any such action shall constitute valid 
service upon OWNER.  If for any reason service of such process upon such agent is not 
feasible, then in such event OWNER may be personally served with such process out of 
this County and such service shall constitute valid service upon OWNER.  OWNER is 
amenable to the process so served, submits to the jurisdiction of the Court so obtained 
and waives any and all objections and protests thereto. 

11.20 Estoppel Certificate.  Within thirty (30) business days following a written request 
by any of the parties, the other party shall execute and deliver to the requesting party a 
statement certifying that (i) either this Agreement is unmodified and in full force and effect 
or there have been specified (date and nature) modifications to the Agreement, but it 
remains in full force and effect as modified; and (ii) either there are no known current 
uncured defaults under this Agreement or that the responding party alleges that specified 
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(date and nature) defaults exist.  The statement shall also provide any other reasonable 
information requested.  The failure to timely deliver this statement shall constitute a 
conclusive presumption that this Agreement is in full force and effect without modification 
except as may be represented by the requesting party and that there are no uncured 
defaults in the performance of the requesting party, except as may be represented by the 
requesting party.  OWNER shall pay to CITY all costs incurred by CITY in connection with 
the issuance of estoppel certificates requested by Owner under this Section 11.20 prior 
to CITY’s issuance of such certificates. 

11.21 Authority to Execute.  The person or persons executing this Agreement on behalf 
of OWNER warrants and represents that he or she/they have the authority to execute this 
Agreement on behalf of his or her/their corporation, partnership or business entity and 
warrants and represents that he or she/they has/have the authority to bind OWNER to 
the performance of its obligations hereunder. 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the 
day and year set forth below. 

[SIGNATURES CONTAINED ON FOLLOWING PAGE] 
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SIGNATURE PAGE 
TO DEVELOPMENT AGREEMENT 

 
 “OWNER” 

 
Colony Commerce Ontario East LP, 
a Delaware Limited Partnership  
  
 
  
        
By:   ________________________ 
        Name:     
        Its: ______________________      
Date: ___________________ 
 

 “CITY” 
 
CITY OF ONTARIO 
 
 
 
By:       
      Scott Ochoa 
      City Manager 
 
Date: ___________________ 
 
ATTEST: 
 
 
        
City Clerk, Ontario 

  
  

APPROVED AS TO FORM: 
 
BEST, BEST & KREIGER LLP 
 
 
       
City Attorney 



 

 

 
 
 
STATE OF CALIFORNIA 
 
COUNTY OF __________ ) 
 
 
On ____________________, 2019, before me, _________________________________, 
Notary Public, personally appeared ___________________________________________, 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 
is/are subscribed to the within instrument and acknowledged to me that he/she/they 
executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) 
acted, executed the instrument.   
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 
foregoing paragraph is true and correct. 
 
WITNESS my hand and official seal.  
 
 
 
Signature:_______________________________(Seal) 
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EXHIBIT "A" 
TO DEVELOPMENT AGREEMENT 

 
Legal Description of Property 

 
Real property in the City of Ontario, County of San Bernardino, State of California, 
described as follows: 

 
TENTATIVE PARCEL MAP NO. 19904, BEING A DIVISION OF THE 

FOLLOWING: PARCEL A: 

THAT PORTION OF GOVERNMENT LOTS 5, 6, 7 AND 8, IN FRACTIONAL SECTION 22, 
TOWNSHIP 2 SOUTH, RANGE 7 WEST, SAN BERNARDINO BASE AND MERIDIAN, IN THE 
CITY OF ONTARIO, COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, ACCORDING 
TO OFFICIAL GOVERNMENT SURVEY, DESCRIBED AS FOLLOWS: 

 
BEGINNING AT A POINT 663.29 FEET WEST OF THE NORTHEAST CORNER OF SAID LOT 
5; THENCE EAST TO THE EAST LINE OF SAID LOT 7; THENCE SOUTH ALONG THE EAST 
LINE OF SAID LOT 7 TO THE SOUTHEAST CORNER OF SAID LOT 7; THENCE 
SOUTHWESTERLY FOLLOWING THE SOUTHERLY LINE OF LOTS 7 AND 8, AND THE 
NORTHERLY LINE OF JURUPA RANCHO TO A POINT 118.79 FEET EAST OF A POINT DUE 
SOUTH OF THE POINT OF BEGINNING; THENCE WEST 118.79 FEET TO THE POINT DUE 
SOUTH OF THE POINT OF BEGINNING; THENCE NORTH TO THE POINT OF BEGINNING. 

 
EXCEPT THEREFROM AN UNDIVIDED 1/2 INTEREST IN THE OIL AND MINERAL RIGHTS 
ON, IN OR UNDER SAID LAND AS PROVIDED IN AGREEMENT BETWEEN HELEN CURRIE 
MORGAN, ET AL., AND OSCAR IMBACH AND RUTH M. IMBACH, HUSBAND AND WIFE 
DATED MAY 8, 1944 AND RECORDED IN THE OFFICE OF THE COUNTY RECORDER OF SAN 
BERNARDINO COUNTY ON JUNE 10, 1944. 

 
NOTE: A CONVEYANCE BY THOMAS M. MORGAN TO A TRUST WAS RECORDED NOVEMBER 
18, 1992, INSTRUMENT NO. 92-477796, OFFICIAL RECORDS: 

 
ALSO EXCEPT A PORTION OF GOVERNMENT LOTS 5 AND 8 IN SECTION 22, TOWNSHIP 2 
SOUTH, RANGE 7 WEST, SAN BERNARDINO MERIDIAN, AND MORE PARTICULARLY 
DESCRIBED AS FOLLOWS: 

 
BEGINNING AT A POINT ON THE NORTH LINE OF LOT 5, DISTANT 1878.69 FEET NORTH 
89° 36’ WEST FROM THE INTERSECTION OF THE EAST LINE OF SAID SECTION 22 AND 
SAID NORTH LINE OF LOT 5 PRODUCED EASTERLY; SAID POINT BEING 558.69 FEET WEST 
OF THE NORTHEAST CORNER OF SAID LOT 5; THENCE NORTH 89° 36’ WEST ALONG SAID 
NORTH LINE OF LOT 5 A DISTANCE OF 104.60 FEET; THENCE SOUTH 0° 06’ WEST, A 
DISTANCE OF 651.22 FEET; THENCE ALONG A 16,100 FOOT RADIUS CURVE TO THE LEFT 
FROM A TANGENT WHICH BEARS NORTH 10° 23’ 20" EAST A DISTANCE OF 659.10 FEET 
TO THE POINT BEGINNING. 

 
ALSO EXCEPT THAT PORTION OF LAND LYING WESTERLY OF THE EAST LINE OF THAT 
PROPERTY CONVEYED TO SOUTHERN CALIFORNIA EDISON COMPANY BY  

https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500378&amp;ImageDocumentID=518482745&amp;HyperLinkGuid=cc4704ac-f261-4739-975b-ad4570f3cc25
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EXHIBIT "A" CONTINUED 
TO DEVELOPMENT AGREEMENT 

 
Legal Description of Property 

 
 
DEED RECORDED DECEMBER 20, 1974, IN BOOK 8581, PAGE 201, OFFICIAL RECORDS. 

 
EXCEPTING THEREFROM THAT PORTION CONVEYED TO THE CITY OF ONTARIO, A 
MUNICIPAL CORPORATION AS MORE FULLY DESCRIBED IN GRANT DEED RECORDED 
APRIL 22, 2008 AS INSTRUMENT NO. 08-178326, OF OFFICIAL RECORDS. 

 
PARCEL B: 

 
PARCEL ONE: 

 
ALL THAT PORTION OF LOT 6, SECTION 22, TOWNSHIP 2 SOUTH, RANGE 7 WEST, 
SAN BERNARDINO BASE AND MERIDIAN, IN THE COUNTY OF SAN BERNARDINO, 
STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, 
DESCRIBED AS FOLLOWS: 

 
COMMENCING 120 FEET EAST OF THE NORTHWEST CORNER OF SAID LOT 6, IN THE 
NORTHEAST 1/4 OF THE SOUTHEAST 1/4 OF SAID SECTION; THENCE SOUTH 726 FEET; 
THENCE EAST 1,200 FEET TO EAST BOUNDARY LINE OF SAID LOT; THENCE NORTH 726 
FEET; THENCE WEST 1,200 FEET TO THE POINT OF BEGINNING. 

 
EXCEPTING THAT PORTION CONVEYED TO THE COUNTY OF SAN BERNARDINO FOR 
ROAD PURPOSES BY DEED RECORDED FEBRUARY 20, 1908, IN BOOK 404, PAGE 398, 
OF DEEDS. 

 
PARCEL TWO: 

 
ALL THAT PORTION OF LOTS 6 AND 7, SECTION 22, TOWNSHIP 2 SOUTH, RANGE 7 WEST, 
SAN BERNARDINO BASE AND MERIDIAN, IN THE COUNTY OF SAN BERNARDINO, STATE 
OF CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS: 

 
BEGINNING AT THE SOUTHEAST CORNER OF THE NORTHWEST 1/4 OF THE SOUTHEAST 
1/4 OF SAID SECTION; THENCE EAST TO THE EAST LINE OF SAID LOTS; THENCE NORTH 
ALONG THE EAST LINE OF SAID LOTS 6 AND 7 TO A POINT 726 FEET SOUTH OF THE 
NORTHEAST CORNER OF SAID LOT; THENCE AT RIGHT ANGLES WEST TO A POINT IN THE 
WEST LINE OF SAID LOT 6, 726 FEET SOUTH OF THE NORTHWEST CORNER OF SAID LOT; 
THENCE SOUTH THE POINT OF BEGINNING. 

 
PARCEL THREE: 

 
THAT PORTION OF GOVERNMENT LOT 6 AND THE NORTHWEST 1/4 OF THE SOUTHEAST 
1/4, BOTH OF SECTION 22, TOWNSHIP 2 SOUTH, RANGE 7 WEST, SAN BERNARDINO 
BASE AND MERIDIAN, IN THE COUNTY OF SAN BERNARDINO, STATE OF CALIFORNIA, 
ACCORDING TO THE OFFICIAL PLAT THEREOF, DESCRIBED AS FOLLOWS: 

https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500379&amp;ImageDocumentID=518482753&amp;HyperLinkGuid=66191589-1f70-4669-ad94-3346c398e4bc
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500380&amp;ImageDocumentID=518482760&amp;HyperLinkGuid=ed89dd66-57bb-4a29-a964-fd44de0a8ae9
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500381&amp;ImageDocumentID=533582474&amp;HyperLinkGuid=ccc16117-5df9-44b0-81b7-59f7933ae4c3
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EXHIBIT "A" CONTINUED 

TO DEVELOPMENT AGREEMENT 
 

Legal Description of Property 
 
BEGINNING AT A POINT ON THE NORTH LINE OF THE SOUTHEAST 1/4 OF SAID SECTION 
22, WHICH IS NORTH 89 DEG. 36' 00" WEST, 1,849.01 FEET, FROM THE NORTHEAST 
CORNER OF SAID SOUTHEAST 1/4, SAID POINT BEING THE MOST NORTHERLY POINT ON 
THE CENTER LINE OF THE 200 FOOT STRIP OF LAND DESCRIBED IN THE DEED TO SAN 
BERNARDINO COUNTY FLOOD CONTROL DISTRICT, RECORDED OCTOBER 28, 1944, IN 
BOOK 1716, PAGE 328, OFFICIAL RECORDS, SAID POINT ALSO BEING THE BEGINNING OF 
A NON-TANGENT CURVE CONCAVE WESTERLY HAVING A RADIUS OF 15,500.00 FEET, A 
RADIAL LINE THROUGH SAID POINT BEARS SOUTH 86 DEG. 52' 41" EAST; THENCE 
SOUTHERLY 1,312.06 FEET, ALONG THE ARC OF SAID CURVE; THENCE SOUTH 07 DEG. 58' 
19" WEST, 12.60 FEET TO A POINT IN THE SOUTH LINE OF THE NORTHWEST 1/4 OF THE 
SOUTHEAST 1/4 OF SAID SECTION 22, WHICH IS NORTH 89 DEG. 36' 00" WEST, 1,979.60 
FEET FROM THE SOUTHEAST CORNER OF THE NORTH 1/2 OF SAID SOUTHEAST 1/4; 
THENCE SOUTH 89 DEG. 36' 00" EAST, 663.29 FEET, ALONG SAID SOUTH LINE, TO THE 
SOUTHEAST CORNER OF SAID NORTHWEST 1/4; THENCE NORTH 594.00 FEET ALONG THE 
EAST LINE OF SAID NORTHWEST 1/4; THENCE EAST 120.00 FEET TO A POINT WHICH IS 
1,200 FEET WEST OF THE EAST LINE OF SAID SOUTHEAST 1/4; THENCE NORTH 726.00 
FEET, PARALLEL WITH THE EAST LINE OF SAID SOUTHEAST 1/4 TO THE NORTH LINE 
THEREOF; THENCE WEST 649.01 FEET, ALONG SAID NORTH LINE, TO THE POINT OF 
BEGINNING. 

 
EXCEPTING THEREFROM ANY PORTION OF SAID PROPERTY LYING WITHIN THAT 
CERTAIN PROPERTY CONVEYED TO THE SAN BERNARDINO COUNTY FLOOD CONTROL 
DISTRICT, BY 

 
DEED RECORDED OCTOBER 28, 1944, IN BOOK 1716, PAGE 328, OFFICIAL RECORDS. 

 
ALSO EXCEPTING THEREFROM ANY PORTION THEREOF LYING WITHIN THAT CERTAIN 
PROPERTY CONVEYED TO THE SAN BERNARDINO COUNTY FLOOD CONTROL 
DISTRICT, BY DEED RECORDED SEPTEMBER 27, 1977, IN BOOK 9271, PAGE 394, 
OFFICIAL RECORDS. 

 
APN: 0218-311-02-0-000, 0218-311-03-0-000, 0218-311-08-0-000 and 0218-311-10-0-000 

https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500382&amp;ImageDocumentID=533582589&amp;HyperLinkGuid=7dfb38d6-88d6-415b-96d2-76327998f265
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500382&amp;ImageDocumentID=533582589&amp;HyperLinkGuid=7dfb38d6-88d6-415b-96d2-76327998f265
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500382&amp;ImageDocumentID=533582589&amp;HyperLinkGuid=7dfb38d6-88d6-415b-96d2-76327998f265
https://ep.firstam.com/Packages/TransferDocument?PackageID=7650784&amp;DocID=84500383&amp;ImageDocumentID=533652080&amp;HyperLinkGuid=07db711d-b222-4ad6-b0df-b9c46af83aba
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EXHIBIT "B" 
TO DEVELOPMENT AGREEMENT 

 
 

Map showing Property and its location 
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EXHIBIT "C" 
TO DEVELOPMENT AGREEMENT 

 
 

Existing Development Approvals 
 
 

On March 27, 2018 the Planning Commission: 
 

a) Issued Resolution No. issued Resolution PC18-029 recommending City 
Council certification of the Colony Commerce Center East Specific Plan 
EIR (SCH#2017031048). 
 

b) Issued Resolution PC18-030 recommending to City Council approval of 
the Colony Commerce Center East Specific Plan (File No. PSP16-003). 

 
On April 17, 2018, the City Council: 
 

a) Issued Resolution 2018-034 for the certification of the Colony Commerce 
Center East Specific Plan EIR (SCH#2017031048). 
 

On May 1, 2018, the City Council: 
 

a) Adopted Ordinance 3097 approving the Colony Commerce Center East 
Specific Plan (File No. PSP16-003). 

 
On January 22, 2019, the Planning Commission: 
 

a) Issued Resolution No. PC19-002 for the approval of Tentative Parcel Map 
19904 (File No. PMTT18-006). 
 

b) Issued Resolution No. PC19-003 for the approval of Development Plan 
(File No. PDEV18-014). 
 

c) Issued Resolution No. PC19-004 recommending City Council approval of 
the Development Agreement (File No. PDA18-002).   
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EXHIBIT "D" 
TO DEVELOPMENT AGREEMENT 

 
 

Existing Land Use Regulations 
 
 

These documents are listed for reference only: 
 

1. Colony Commerce Center East Specific Plan EIR, Resolution No. 2018-034 
 

2. Colony Commerce Center East Specific Plan (File No. PSP16-003, 
Ordinance No. 3097 

 
3. City of Ontario Municipal Code 

a.  Six – Sanitation & Health 
b.  Seven – Public Works 
c.  Eight – Building Regulations 
d.  Nine – Development Code 
e.  Ten – Parks & Recreation
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EXHIBIT “E” 

 
 
 
 
 
 
 
 
 
 

(This page left blank)



 

F-1 

EXHIBIT “F-1” 

Required Street and Circulation System Infrastructure Improvements 
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EXHIBIT “F-1a”  

Streets and Circulation Improvements 
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EXHIBIT “F-1b” 

Merrill Avenue Bridge Improvements 
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EXHIBIT “F-2” 

Required Water Infrastructure Improvements 



 

F-3 

EXHIBIT “F-3 ” 

Required Sewer Infrastructure Improvements 
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EXHIBIT “F-4” 

Required Recycled Water Infrastructure Improvements 
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EXHIBIT “F-5” 

Required Storm Water Drainage Infrastructure Improvemens 



 

F-6 

EXHIBIT “F-6” 

Required Fiber Optic Communications System Infrastructure 
Improvements 
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EXHIBIT "G" 
TO DEVELOPMENT AGREEMENT 

 
 
 

FORM OF CERTIFICATE OF NET MDD AVAILABILITY 
 
 
 

 Pursuant to Section ___ of this Agreement between the City of Ontario, a 
California municipal corporation, and  Colony Commerce Ontario East, a Delaware 
Limited Partnership, hereinafter called "OWNER", the terms and definitions of 
which are hereby incorporated herein by this reference and hereinafter called 
"Agreement", the City of Ontario hereby certifies based on CITY receipt of payment 
of OWNER’s share of the funding for the Phase 2 Water Improvements, that 
OWNER is entitled to the following Net MDD Water Availability. 
 
Amount of Net MDD  _________________________ gpm 
 
 
 
 
________________________________________ 
Scott Ochoa, City Manager 
 
Dated:_________________________________ 
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Exhibit “H” 

FORM OF CERTIFICATE OF REGIONAL OR LOCAL ADJACENT DIF CREDIT 

 
 

Pursuant to Section 4.5.3 of this Agreement by and between the City of 
Ontario and Colony Commerce Ontario East LP, dated _______________, 2019, 
the terms and definitions of which are hereby incorporated herein by this reference 
and hereinafter called the “Development Agreement’, the City of Ontario hereby 
certifies that OWNER is entitled to the following amount and nature of DIF Credits 
in the Regional Water DIF Infrastructure Category: 

Amount of Credit:  $      

 

 

 

       
Scott Ochoa, City Manager 

Dated:      
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Exhibit “I-1” 

ONTARIO RANCH  
WATER SUPPLY PHASING PLAN 

 
Phase 2 Water Availability 

Equivalency 
Estimated  

Net MDD Available1 
Phase 2 A   
Supply & Storage    
1. 1 - Additional Ground Water Well and Collection lines  -  Design and 

Construction 
 

8,250  gpm2 
 

7,750  gpm2 
 

Pipelines (Transmission & Distribution)2   
2. 925 Zone Transmission lines – Design and Construction 
3. Temporary Pressure Reducing Station3 – Design and Construction 

 
 

  

Phase 2B   
Supply & Storage   
4. 1 – Additional Ground Water Well and Collection lines –
 Design and Construction 
5. 1 – 6 million gallon Reservoir – 925 Zone – Design and 
 Construction 

 

10,500 gpm2 9,860 gpm2 

   
 
(1) Upon Completion of the construction of all of the improvements described for each Phase a 
Certificate of Net MDD Availability shall be issued to Developer for the corresponding amount of Net 
MDD.   Net MDD means the maximum daily demand on the potable water supply, net of the water 
requirements for public schools and parks.  The Water Availability Equivalency includes the estimated 
requirements for public schools and parks.  The amount of Net MDD specified is the cumulative amount 
for which building permits may be issued upon funding of the corresponding and all preceding Phases 
of improvements.   

(2) The ability of a particular development to utilize Net MDD assigned to it by the Developer will require 
the completion of design and construction of Master-planned potable and recycled water transmission 
and distribution pipelines for the respective pressure zone.  Other factors may include its location, the 
particular land use and Water Availability Equivalents assigned to it as specified in Exhibit C-2. 
 
(3) Pressure reducing stations are a component of the pipeline transmission and distribution system. 
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Exhibit I-2” 

 
 
 
 

 

Available Water Supply - See Exhibit C-1R for Net MDD Available

Table A - Water Demand Equivalents By Land Use

Water 
Demand 

Equivalents 
(WDE)2 

Recycled 
Water 

Demand 
Factor1 

(ADD)

Recycled 
Water 

Demand Of 
Total Water 

Demand 

(gpd/du) (gpd/ac) (gpm/unit) (gpd/ac) (%)
Detached Dwellings (less than 5 units per acre) 544 0.57 900 28%
Detached or Attached Dwellings (between 5 and 11 units per acre) 464 0.48 1,000 21%
Attached Dwellings (between 11 and 25 units per acre) 323 0.34 1,500 18%
High Density Dwellings (25+ units per acre) 152 0.16 1,500 27%
Commercial Lodging 150 0.16 1,700 50%
Retail/Services Uses 2,200 2.29 2,300 51%
Office Uses 3,400 3.54 2,300 40%
Business Park Uses 2,200 2.29 2,200 50%
Industrial Uses 2,000 2.08 2,200 52%
Institutional Use 2,200 2.29 1,600 42%
Parks 1,000 1.04 1,400 58%
Schools 3,500 3.65 1,600 31%

Table B - Example Water Supply Calculation

Land Use Residential 
Units

WDE Factor 
(gpm)

Potable 
MDD 
(gpm)

Development 
Detached Dwellings (less than 5 units per acre) 5,061 0.57 2,868
Detached or Attached Dw ellings (betw een 5 and 11 units per acre) 2,530 0.48 1,223
Attached Dwellings (between 11 and 25 units per acre) 3,410 0.34 1,147
Retail/Services Uses (per acre)2 2.29 239

TOTAL 11,001 5,477

Three (3) Wells Are required to Support this example, assuming each w ell produces 2,000 gpm and connection to the Recycled Water System maximizing Recycled Water Use.
1 Residential Acres are estimated based on the w eighted average derived from the average number of units per land use category.
2 Commercial acreage is calculated from a total square footage of 1,361,000 SF w ith an average Floor to Area Ratio (FAR) of 0.30 for commercial services in The Ontario Plan.

1Recycled Water Demands include irrigation for right-of-w ay (medians and parkw ays), neighborhood edge, pocket parks, and common 
areas.

Potable WaterThe Ontario Plan Recycled Water

Land Use 

1,428

166
194 202

1,950

1,284

Acres1 

(gross)

104

369
803

Recycled 
Water ADD 

(gpm)

Water Demand Factor 
(ADD) 

256

2 The WDE is based on the Maximum Day Demand (MDD) w ith a peaking factor of 1.5 in the NMC for all land use categories.
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pursuant to California Government Code Section 7267.2.  The City retained a consulting firm to assist 
with acquisitions and relocations, because a business will be relocated or otherwise affected.   
 
The power of eminent domain is used by the City only as a last resort to obtain interests necessary for 
projects after 1) negotiations have stalled; or 2) the owner has requested that the City proceed directly to 
eminent domain for tax or other advantages; or 3) the eminent domain process is necessary to clear title 
to the property.  In this case, offers of just compensation were made to the owners for the full fair market 
value as determined by appraisals.  City staff attempted to negotiate amicable settlements in good faith 
and will continue to do so throughout the process.   
 
DESCRIPTION OF PROPERTY TO BE ACQUIRED:  The properties affected by the proposed 
acquisitions are located between Euclid Avenue to the east, between D Street to the north, 
Holt Boulevard to the south, and Laurel Avenue to the west, and more particularly described as Assessor 
Parcel No.’s 1048-565-01 and 1048-565-03; 1048-565-02; 1048-566-01 and 1048-566-11; 1048-566-02; 
1048-566-03; 1048-566-08.  The proposed acquisitions are for infill affordable housing and public 
parking in the City of Ontario, which comports with the Downtown Ontario Mixed-Use 
District (Exhibit 1).  
 
HEARINGS AND REQUIRED FINDINGS:  The recommended actions of the City Council pertain to 
the acquisition properties owned by: 
 

Assessor Parcel No. Record Owner 

1048-565-01 
1048-565-03 245 Ontario Place, LLC 

1048-565-02 Citizens Business Bank 

1048-566-01 
1048-566-11 A.B. Holdings, LLC 

1048-566-02 Han Weng 

1048-566-03 U.S. Bank, NA (formerly Pomona First 
Federal Savings and Loan Association) 

1048-566-08 Guillermina Lopez 

 
California eminent domain law provides that a public entity may not commence an eminent domain 
proceeding until its governing body has adopted a Resolution of Necessity, which resolution may only 
be adopted after the governing body has given each party with an interest in the affected property or 
their representatives a reasonable opportunity to appear and be heard on the following matters: 
 

1. The public interest and necessity require the proposed Project. 
2. The Project is planned or located in the manner that will be most compatible with the greatest 

public good and the least private injury. 
3. The real property to be acquired is necessary for the Project. 
4. The offer of just compensation has been made to the property owner. 
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All notices of hearing were mailed on or before January 30, 2019, by first class mail to the property 
owners in accordance with Section 1245.235 of the California Code of Civil Procedure. 
 
The above four required findings are addressed as follows: 
 

1. The Public Interest and Necessity Require the Proposed Project 
 

The proposed Project accomplishes many public purposes, including, but not limited to: 
1) promoting sustainable, affordable, residential and public-serving retail development; 
2) providing centralized public parking improvements; 3) creating local public and private 
opportunity for nearby residents and business; 4) establishing publicly accessible common 
shared work space to new businesses; and 5) eliminating blighted conditions and vacant property 
that has become a source of public nuisances in the downtown area.       

 
2. The Project is Planned or Located in a Manner That Will be Most Compatible With the 

Greatest Public Good and the Least Private Injury 
 

The proposed Project will support the City Council’s goals and objectives and implement land 
use and development goals as stated in the Policy Plan component of the General Plan.  The 
proposed Project is intended to minimize impacts on performing private assets in downtown 
while allowing for joint development opportunities with investment partners.  The proposed 
Project also addresses absentee property owners and will allow for the removal of blighted and 
underutilized property in the area.  The properties to be acquired are best suited for the Project 
and will cause the least private injury.  To move this Project elsewhere in downtown would 
require significant land use policy changes, cause a greater impact local property owners, and 
would effectively be cost prohibitive. 

 
3. The Real Property to be Acquired is Necessary for the Proposed Project 

 
The real property described in the exhibits attached to the Resolutions of Necessity, as fee 
interests in Assessor Parcel Nos. 1048-565-01 and 1048-565-03; 1048-565-02; 1048-566-01 and 
1048-566-11; 1048-566-02; 1048-566-03; 1048-566-08, is needed for infill affordable housing 
and public parking in the City of Ontario, San Bernardino County, California and is necessary 
for the Project.    

 
4. The Offer of Just Compensation Has Been Made 

 
An appraisal was prepared by John P. Laurain, MAI, of R. P. Laurain and Associates, Inc., to 
establish the fair market value of the fee interests the City is seeking to acquire.  Offers of just 
compensation were made to the record owners to purchase the fee interests as established by the 
approved appraisals and as required by Section 7267.2 of the California Government Code.  
Although negotiated settlements may still be possible for the fee interests cited above, it would 
be appropriate to commence the procedures to acquire the fee interests through eminent domain, 
to ensure that the City has possession of the properties, which are necessary in order for the City 
to begin construction of the Project. 
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ENVIRONMENTAL ANALYSIS:  The project has been found to be Categorically Exempt pursuant to 
Section 15332 (Class 23 – In-Fill Development) of the California Environmental Quality Act (“CEQA”) 
Guidelines.  Staff recommends that the City Council approve the use of the CEQA findings for the 
project and authorize the issuance of a Notice of Exemption. 
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EXHIBIT 1 
 

 
 



RESOLUTION NO. ________ 
 

 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE CITY 

OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY EMINENT 
DOMAIN OF A FEE INTEREST IN CERTAIN REAL PROPERTY 
LOCATED ON C STREET AND EUCLID AVENUE, BETWEEN 
D STREET TO THE SOUTH AND LAUREL AVENUE ON THE WEST, 
MORE PARTICULARLY DESCRIBED AS ASSESSOR PARCEL 
NOS. 1048-565-03 AND 1048-565-01, FOR INFILL AFFORDABLE 
HOUSING AND PUBLIC PARKING PROJECT IN THE CITY OF 
ONTARIO, SAN BERNARDINO COUNTY, CALIFORNIA. 
 
WHEREAS, the City of Ontario (the "City") proposes to acquire, by eminent 

domain, a fee interest in real property located on C Street and Euclid Avenue, Between 
D Street on the south and Laurel Avenue on the west, and more particularly described 
as Assessor Parcel Nos. 1048-565-03 and 1048-565-01,for infill affordable housing and 
public parking project in the City of Ontario, San Bernardino County, California, 
pursuant to the authority granted to it be by Section 37350.5 of the California 
Government Code; and  

 
WHEREAS, pursuant to section 1245.235 of the California Code of Civil 

Procedure, the City scheduled a public hearing for Tuesday, February 19, 2019, at 
6:30 p.m. at the Ontario City Hall, Council Chambers,303 East “B” Street, Ontario, 
California, and gave to each person whose property is to be acquired and whose name 
and address appeared on the last equalized county assessment roll, notice and a 
reasonable opportunity to appear at said hearing and be heard on the matters referred 
to in section 1240.030 of the California Code of Civil Procedure; and 

 
WHEREAS, said hearing has been held by the City and each person whose 

property is to be acquired by eminent domain was afforded an opportunity to be heard 
on said matters; and 

 
WHEREAS, the City may now adopt a Resolution of Necessity pursuant to 

section 1240.040 of the California Code of Civil Procedure.  
 
NOW, THEREFORE, THE CITY DOES HEREBY RESOLVE AND DECLARE AS 

FOLLOWS:   
 
SECTION 1.   Compliance with California Code of Civil Procedure and 

California Environmental Quality Act.  There has been compliance by the City with the 
requirements of Section 1245.235 of the California Code of Civil Procedure and the 
California Environmental Quality Act.   

 
SECTION 2.   Public Use.  The public use for which the real property interest 

is to be acquired is for public right-of-way purposes and the proposed infill affordable 
housing and public parking, in Ontario, California.  Section 37350.5 of the California 
Government Code authorizes the City to acquire by eminent domain real property 
necessary for such purposes.   



 
SECTION 3.   Description of Property.  Attached and marked as Exhibit ”A” is 

the legal description and depiction of the real property to be acquired by the City, which 
describes the general location and extent of the property to be acquired with sufficient 
detail for reasonable identification. 

 
SECTION 4. Findings.  The City hereby finds and determines each of the 

following: 
 

(a) The public interest and necessity require the proposed project; 

(b) The proposed project is planned or located in the manner that will 
be most compatible with the greatest public good and least private 
injury; 

(c) The fee interest described in Exhibit "A" is necessary for the 
proposed project;  

(d) The offer required by section 7267.2 of the California Government 
Code was made. 

SECTION 5.   Use Not Unreasonably Interfering with Existing Public Use:  
Some or all of the real property to be acquired is subject to easements and 
rights-of-way appropriated to existing public uses.  The legal descriptions of these 
easements and rights-of-way are on file with the City and describe the general location 
and extent of the easements and rights-of-way with sufficient detail for reasonable 
identification.  In the event the herein described use or uses will not unreasonably 
interfere with or impair the continuance of the public use as it now exists or may 
reasonably be expected to exist in the future, counsel for the City is authorized to 
acquire the fee interest subject to such existing public use(s) pursuant to section 
1240.510 of the California Code of Civil Procedure.  

 
SECTION 6.   More Necessary Public Use.  Some or all of the real property to 

be acquired is subject to easements and rights-of-way appropriated to existing public 
uses.  To the extent that the herein described use or uses will unreasonably interfere 
with or impair the continuance of the public use as it now exists or may reasonably be 
expected to exist in the future, the City finds and determines that the herein described 
use or uses are more necessary than said existing public use.  Counsel for the City is 
authorized to acquire the real property appropriated to such existing public use(s) 
pursuant to section 1240.610 of the California Code of Civil Procedure.  Staff is further 
authorized to make such improvements to the real property being acquired that it 
determines is reasonably necessary to mitigate any adverse impact upon the existing 
public use.  

 
SECTION 7.   Further Activities.  Counsel for the City is hereby authorized to 

file legal proceedings necessary to acquire the hereinabove described real property in 
the name of and on behalf of the City by eminent domain, and counsel is authorized to 
institute and prosecute such legal proceedings as may be required in connection 
therewith.  Legal counsel is further authorized to take such steps as may be authorized 



and required by law, and to make such security deposits as may be required by order of 
court, to permit the City to take possession of and use said real property at the earliest 
possible time.  Counsel is further authorized to correct any errors or to make or agree to 
non-material changes in the legal description of the real property that are deemed 
necessary for the conduct of the condemnation action or other proceedings or 
transaction required to acquire the subject real property.  Counsel is further authorized 
to reduce or modify the extent of the interests or property to be acquired so as to reduce 
the compensation payable in the action where such change would not substantially 
impair the construction and operation for the project for which the real property is being 
acquired.   

 
SECTION 8.   Effective Date.  This Resolution shall take effect upon adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution.   
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 







RESOLUTION NO. ________ 
 
 

 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE CITY 
OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY EMINENT 
DOMAIN OF A FEE INTEREST IN CERTAIN REAL PROPERTY 
LOCATED ON C STREET, BETWEEN EUCLID AVENUE ON THE EAST 
AND LAUREL AVENUE ON THE WEST, MORE PARTICULARLY 
DESCRIBED AS ASSESSOR PARCEL NO. 1048-565-02, FOR INFILL 
AFFORDABLE HOUSING AND PUBLIC PARKING PROJECT IN THE 
CITY OF ONTARIO, SAN BERNARDINO COUNTY, CALIFORNIA. 
 
WHEREAS, the City of Ontario (the "City") proposes to acquire, by eminent 

domain, a fee interest in real property located on C Street, between Euclid Avenue on 
the east, and Laurel Avenue on the west, and more particularly described as Assessor 
Parcel No. 1048-565-02, for infill affordable housing and public parking project in the 
City of Ontario, San Bernardino County, California, pursuant to the authority granted to 
it be by Section 37350.5 of the California Government Code; and  

 
WHEREAS, pursuant to section 1245.235 of the California Code of Civil 

Procedure, the City scheduled a public hearing for Tuesday, February 19, 2019, at 
6:30 p.m. at the Ontario City Hall, Council Chambers, 303 East “B” Street, Ontario, 
California, and gave to each person whose property is to be acquired and whose name 
and address appeared on the last equalized county assessment roll, notice and a 
reasonable opportunity to appear at said hearing and be heard on the matters referred 
to in section 1240.030 of the California Code of Civil Procedure; and 

 
WHEREAS, said hearing has been held by the City and each person whose 

property is to be acquired by eminent domain was afforded an opportunity to be heard 
on said matters; and 

 
WHEREAS, the City may now adopt a Resolution of Necessity pursuant to 

section 1240.040 of the California Code of Civil Procedure.  
 
NOW, THEREFORE, THE CITY DOES HEREBY RESOLVE AND DECLARE AS 

FOLLOWS:   
 
SECTION 1.   Compliance with California Code of Civil Procedure and 

California Environmental Quality Act.  There has been compliance by the City with the 
requirements of Section 1245.235 of the California Code of Civil Procedure and the 
California Environmental Quality Act.   

 
SECTION 2.   Public Use.  The public use for which the real property interest 

is to be acquired is for public right-of-way purposes and the proposed infill affordable 
housing and public parking, in Ontario, California.  Section 37350.5 of the California 
Government Code authorizes the City to acquire by eminent domain real property 
necessary for such purposes.   



SECTION 3.    Description of Property.  Attached and marked as Exhibit ”A” is 
the legal description and depiction of the real property to be acquired by the City, which 
describes the general location and extent of the property to be acquired with sufficient 
detail for reasonable identification. 

 
SECTION 4.  Findings.  The City hereby finds and determines each of the 

following: 
 

(a) The public interest and necessity require the proposed project; 
 

(b) The proposed project is planned or located in the manner that will 
be most compatible with the greatest public good and least private 
injury; 

 
(c) The fee interest described in Exhibit "A" is necessary for the 

proposed project;  
 

(d) The offer required by section 7267.2 of the California Government 
Code was made. 
 

SECTION 5.   Use Not Unreasonably Interfering with Existing Public Use:  
Some or all of the real property to be acquired is subject to easements and 
rights-of-way appropriated to existing public uses.  The legal descriptions of these 
easements and rights-of-way are on file with the City and describe the general location 
and extent of the easements and rights-of-way with sufficient detail for reasonable 
identification.  In the event the herein described use or uses will not unreasonably 
interfere with or impair the continuance of the public use as it now exists or may 
reasonably be expected to exist in the future, counsel for the City is authorized to 
acquire the fee interest subject to such existing public use(s) pursuant to section 
1240.510 of the California Code of Civil Procedure.  

 
SECTION 6.   More Necessary Public Use.  Some or all of the real property to 

be acquired is subject to easements and rights-of-way appropriated to existing public 
uses.  To the extent that the herein described use or uses will unreasonably interfere 
with or impair the continuance of the public use as it now exists or may reasonably be 
expected to exist in the future, the City finds and determines that the herein described 
use or uses are more necessary than said existing public use.  Counsel for the City is 
authorized to acquire the real property appropriated to such existing public use(s) 
pursuant to section 1240.610 of the California Code of Civil Procedure.  Staff is further 
authorized to make such improvements to the real property being acquired that it 
determines is reasonably necessary to mitigate any adverse impact upon the existing 
public use.  

 
SECTION 7.   Further Activities.  Counsel for the City is hereby authorized to 

file legal proceedings necessary to acquire the hereinabove described real property in 
the name of and on behalf of the City by eminent domain, and counsel is authorized to 
institute and prosecute such legal proceedings as may be required in connection 
therewith.  Legal counsel is further authorized to take such steps as may be authorized 



and required by law, and to make such security deposits as may be required by order of 
court, to permit the City to take possession of and use said real property at the earliest 
possible time.  Counsel is further authorized to correct any errors or to make or agree to 
non-material changes in the legal description of the real property that are deemed 
necessary for the conduct of the condemnation action or other proceedings or 
transaction required to acquire the subject real property.  Counsel is further authorized 
to reduce or modify the extent of the interests or property to be acquired so as to reduce 
the compensation payable in the action where such change would not substantially 
impair the construction and operation for the project for which the real property is being 
acquired.   

 
SECTION 8.   Effective Date.  This Resolution shall take effect upon adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution.   
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 







RESOLUTION NO. ________ 
 
 

 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE CITY 
OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY EMINENT 
DOMAIN OF A FEE INTEREST IN CERTAIN REAL PROPERTY 
LOCATED ON D STREET, BETWEEN EUCLID AVENUE TO THE EAST, 
AND LAUREL AVENUE TO THE WEST, MORE PARTICULARLY 
DESCRIBED AS ASSESSOR PARCEL NOS. 1048-566-01 AND 
1048-566-11, FOR INFILL AFFORDABLE HOUSING AND PUBLIC 
PARKING PROJECT IN THE CITY OF ONTARIO, SAN BERNARDINO 
COUNTY, CALIFORNIA. 
 
WHEREAS, the City of Ontario (the "City") proposes to acquire, by eminent 

domain, a fee interest in real property located on D Street, between Euclid Avenue on 
the east, and Laurel Avenue on the west, and more particularly described as Assessor 
Parcel Nos. 1048-566-01 and 1048-566-11,for infill affordable housing and public 
parking project in the City of Ontario, San Bernardino County, California, pursuant to the 
authority granted to it be by Section 37350.5 of the California Government Code; and  

 
WHEREAS, pursuant to section 1245.235 of the California Code of Civil 

Procedure, the City scheduled a public hearing for Tuesday, February 19, 2019, at 
6:30 p.m. at the Ontario City Hall, Council Chambers, 303 East “B” Street, Ontario,  
California, and gave to each person whose property is to be acquired and whose name 
and address appeared on the last equalized county assessment roll, notice and a 
reasonable opportunity to appear at said hearing and be heard on the matters referred 
to in section 1240.030 of the California Code of Civil Procedure; and 

 
WHEREAS, said hearing has been held by the City and each person whose 

property is to be acquired by eminent domain was afforded an opportunity to be heard 
on said matters; and 

 
WHEREAS, the City may now adopt a Resolution of Necessity pursuant to 

section 1240.040 of the California Code of Civil Procedure.  
 
NOW, THEREFORE, THE CITY DOES HEREBY RESOLVE AND DECLARE AS 

FOLLOWS:   
 
SECTION 1.   Compliance with California Code of Civil Procedure and 

California Environmental Quality Act.  There has been compliance by the City with the 
requirements of Section 1245.235 of the California Code of Civil Procedure and the 
California Environmental Quality Act.   

 
SECTION 2.   Public Use.  The public use for which the real property interest 

is to be acquired is for public right-of-way purposes and the proposed infill affordable 
housing and public parking, in Ontario, California.  Section 37350.5 of the California 
Government Code authorizes the City to acquire by eminent domain real property 
necessary for such purposes.   



SECTION 3.    Description of Property.  Attached and marked as Exhibit ”A” is 
the legal description and depiction of the real property to be acquired by the City, which 
describes the general location and extent of the property to be acquired with sufficient 
detail for reasonable identification. 

 
SECTION 4.  Findings.  The City hereby finds and determines each of the 

following: 
 

(a) The public interest and necessity require the proposed project; 
 

(b) The proposed project is planned or located in the manner that will 
be most compatible with the greatest public good and least private 
injury; 

 
(c) The fee interest described in Exhibit "A" is necessary for the 

proposed project;  
 

(d) The offer required by section 7267.2 of the California Government 
Code was made. 

 
SECTION 5.   Use Not Unreasonably Interfering with Existing Public Use:  

Some or all of the real property to be acquired is subject to easements and 
rights-of-way appropriated to existing public uses.  The legal descriptions of these 
easements and rights-of-way are on file with the City and describe the general location 
and extent of the easements and rights-of-way with sufficient detail for reasonable 
identification.  In the event the herein described use or uses will not unreasonably 
interfere with or impair the continuance of the public use as it now exists or may 
reasonably be expected to exist in the future, counsel for the City is authorized to 
acquire the fee interest subject to such existing public use(s) pursuant to section 
1240.510 of the California Code of Civil Procedure.  

 
SECTION 6.   More Necessary Public Use.  Some or all of the real property to 

be acquired is subject to easements and rights-of-way appropriated to existing public 
uses.  To the extent that the herein described use or uses will unreasonably interfere 
with or impair the continuance of the public use as it now exists or may reasonably be 
expected to exist in the future, the City finds and determines that the herein described 
use or uses are more necessary than said existing public use.  Counsel for the City is 
authorized to acquire the real property appropriated to such existing public use(s) 
pursuant to section 1240.610 of the California Code of Civil Procedure.  Staff is further 
authorized to make such improvements to the real property being acquired that it 
determines is reasonably necessary to mitigate any adverse impact upon the existing 
public use.  

 
SECTION 7.   Further Activities.  Counsel for the City is hereby authorized to 

file legal proceedings necessary to acquire the hereinabove described real property in 
the name of and on behalf of the City by eminent domain, and counsel is authorized to 
institute and prosecute such legal proceedings as may be required in connection 
therewith.  Legal counsel is further authorized to take such steps as may be authorized 



and required by law, and to make such security deposits as may be required by order of 
court, to permit the City to take possession of and use said real property at the earliest 
possible time.  Counsel is further authorized to correct any errors or to make or agree to 
non-material changes in the legal description of the real property that are deemed 
necessary for the conduct of the condemnation action or other proceedings or 
transaction required to acquire the subject real property.  Counsel is further authorized 
to reduce or modify the extent of the interests or property to be acquired so as to reduce 
the compensation payable in the action where such change would not substantially 
impair the construction and operation for the project for which the real property is being 
acquired.   

 
SECTION 8.   Effective Date.  This Resolution shall take effect upon adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution.   
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 







RESOLUTION NO. ________ 
 

 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE CITY 

OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY EMINENT 
DOMAIN OF A FEE INTEREST IN CERTAIN REAL PROPERTY 
LOCATED ON D STREET, BETWEEN EUCLID AVENUE TO THE EAST, 
AND LAUREL AVENUE TO THE WEST, MORE PARTICULARLY 
DESCRIBED AS ASSESSOR PARCEL NO. 1048-566-02, FOR INFILL 
AFFORDABLE HOUSING AND PUBLIC PARKING PROJECT IN THE 
CITY OF ONTARIO, SAN BERNARDINO COUNTY, CALIFORNIA. 
 
WHEREAS, the City of Ontario (the "City") proposes to acquire, by eminent 

domain, a fee interest in real property located on D Street, between Euclid Avenue on 
the east, and Laurel Avenue on the west, and more particularly described as Assessor 
Parcel No. 1048-566-02, for infill affordable housing and public parking project in the 
City of Ontario, San Bernardino County, California, pursuant to the authority granted to 
it be by Section 37350.5 of the California Government Code; and  

 
WHEREAS, pursuant to section 1245.235 of the California Code of Civil 

Procedure, the City scheduled a public hearing for Tuesday, February 19, 2019, at 
6:30 p.m. at the Ontario City Hall, Council Chambers, 303 East “B” Street, Ontario, 
California, and gave to each person whose property is to be acquired and whose name 
and address appeared on the last equalized county assessment roll, notice and a 
reasonable opportunity to appear at said hearing and be heard on the matters referred 
to in section 1240.030 of the California Code of Civil Procedure; and 

 
WHEREAS, said hearing has been held by the City and each person whose 

property is to be acquired by eminent domain was afforded an opportunity to be heard 
on said matters; and 

 
WHEREAS, the City may now adopt a Resolution of Necessity pursuant to 

section 1240.040 of the California Code of Civil Procedure.  
 
NOW, THEREFORE, THE CITY DOES HEREBY RESOLVE AND DECLARE AS 

FOLLOWS:   
 
SECTION 1.   Compliance with California Code of Civil Procedure and 

California Environmental Quality Act.  There has been compliance by the City with the 
requirements of Section 1245.235 of the California Code of Civil Procedure and the 
California Environmental Quality Act.   

 
SECTION 2.   Public Use.  The public use for which the real property interest 

is to be acquired is for public right-of-way purposes and the proposed infill affordable 
housing and public parking, in Ontario, California.  Section 37350.5 of the California 
Government Code authorizes the City to acquire by eminent domain real property 
necessary for such purposes.   



SECTION 3.    Description of Property.  Attached and marked as Exhibit ”A” is 
the legal description and depiction of the real property to be acquired by the City, which 
describes the general location and extent of the property to be acquired with sufficient 
detail for reasonable identification. 

 
SECTION 4.   Findings.  The City hereby finds and determines each of the 

following: 
 

(a) The public interest and necessity require the proposed project; 
 
(b) The proposed project is planned or located in the manner that will 

be most compatible with the greatest public good and least private 
injury; 

 
(c) The fee interest described in Exhibit "A" is necessary for the 

proposed project;  
 

(d) The offer required by section 7267.2 of the California Government 
Code was made. 

 
SECTION 5.   Use Not Unreasonably Interfering with Existing Public Use:  

Some or all of the real property to be acquired is subject to easements and 
rights-of-way appropriated to existing public uses.  The legal descriptions of these 
easements and rights-of-way are on file with the City and describe the general location 
and extent of the easements and rights-of-way with sufficient detail for reasonable 
identification.  In the event the herein described use or uses will not unreasonably 
interfere with or impair the continuance of the public use as it now exists or may 
reasonably be expected to exist in the future, counsel for the City is authorized to 
acquire the fee interest subject to such existing public use(s) pursuant to section 
1240.510 of the California Code of Civil Procedure.  

 
SECTION 6.   More Necessary Public Use.  Some or all of the real property to 

be acquired is subject to easements and rights-of-way appropriated to existing public 
uses.  To the extent that the herein described use or uses will unreasonably interfere 
with or impair the continuance of the public use as it now exists or may reasonably be 
expected to exist in the future, the City finds and determines that the herein described 
use or uses are more necessary than said existing public use.  Counsel for the City is 
authorized to acquire the real property appropriated to such existing public use(s) 
pursuant to section 1240.610 of the California Code of Civil Procedure.  Staff is further 
authorized to make such improvements to the real property being acquired that it 
determines is reasonably necessary to mitigate any adverse impact upon the existing 
public use.  

 
SECTION 7.   Further Activities.  Counsel for the City is hereby authorized to 

file legal proceedings necessary to acquire the hereinabove described real property in 
the name of and on behalf of the City by eminent domain, and counsel is authorized to 
institute and prosecute such legal proceedings as may be required in connection 
therewith.  Legal counsel is further authorized to take such steps as may be authorized 



and required by law, and to make such security deposits as may be required by order of 
court, to permit the City to take possession of and use said real property at the earliest 
possible time.  Counsel is further authorized to correct any errors or to make or agree to 
non-material changes in the legal description of the real property that are deemed 
necessary for the conduct of the condemnation action or other proceedings or 
transaction required to acquire the subject real property.  Counsel is further authorized 
to reduce or modify the extent of the interests or property to be acquired so as to reduce 
the compensation payable in the action where such change would not substantially 
impair the construction and operation for the project for which the real property is being 
acquired.   

 
SECTION 8.   Effective Date.  This Resolution shall take effect upon adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution.   
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 







RESOLUTION NO. ________ 
 

 
 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE CITY 

OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY EMINENT 
DOMAIN OF A FEE INTEREST IN CERTAIN REAL PROPERTY 
LOCATED ON D STREET BETWEEN EUCLID AVENUE TO THE EAST, 
AND LAUREL AVENUE TO THE WEST, MORE PARTICULARLY 
DESCRIBED AS ASSESSOR PARCEL NO. 1048-566-03, FOR INFILL 
AFFORDABLE HOUSING AND PUBLIC PARKING PROJECT IN THE 
CITY OF ONTARIO, SAN BERNARDINO COUNTY, CALIFORNIA. 

 
WHEREAS, the City of Ontario (the "City") proposes to acquire, by eminent 

domain, a fee interest in real property located on D Street, between Euclid Avenue to 
the east, and Laurel Avenue to the west, and more particularly described as Assessor 
Parcel No. 1048-566-03, for infill affordable housing and public parking project in the 
City of Ontario, San Bernardino County, California, pursuant to the authority granted to 
it be by Section 37350.5 of the California Government Code; and  

 
WHEREAS, pursuant to section 1245.235 of the California Code of Civil 

Procedure, the City scheduled a public hearing for Tuesday, February 19, 2019, at 
6:30 p.m. at the Ontario City Hall, Council Chambers, 303 East “B” Street, Ontario, 
California, and gave to each person whose property is to be acquired and whose name 
and address appeared on the last equalized county assessment roll, notice and a 
reasonable opportunity to appear at said hearing and be heard on the matters referred 
to in section 1240.030 of the California Code of Civil Procedure; and 

 
WHEREAS, said hearing has been held by the City and each person whose 

property is to be acquired by eminent domain was afforded an opportunity to be heard 
on said matters; and 

 
WHEREAS, the City may now adopt a Resolution of Necessity pursuant to 

section 1240.040 of the California Code of Civil Procedure.  
 
NOW, THEREFORE, THE CITY DOES HEREBY RESOLVE AND DECLARE AS 

FOLLOWS:   
 
SECTION 1.   Compliance with California Code of Civil Procedure and 

California Environmental Quality Act.  There has been compliance by the City with the 
requirements of Section 1245.235 of the California Code of Civil Procedure and the 
California Environmental Quality Act.   

 
SECTION 2.   Public Use.  The public use for which the real property interest 

is to be acquired is for public right-of-way purposes and the proposed infill affordable 
housing and public parking, in Ontario, California.  Section 37350.5 of the California 
Government Code authorizes the City to acquire by eminent domain real property 
necessary for such purposes.   



SECTION 3. Description of Property.  Attached and marked as Exhibit ”A” is 
the legal description and depiction of the real property to be acquired by the City, which 
describes the general location and extent of the property to be acquired with sufficient 
detail for reasonable identification. 

 
SECTION 4.  Findings.  The City hereby finds and determines each of the 

following: 
 

(a) The public interest and necessity require the proposed project; 
 
(b) The proposed project is planned or located in the manner that will 

be most compatible with the greatest public good and least private 
injury; 

 
(c) The fee interest described in Exhibit "A" is necessary for the 

proposed project;  
 

(d) The offer required by section 7267.2 of the California Government 
Code was made. 

 
SECTION 5.   Use Not Unreasonably Interfering with Existing Public Use:  

Some or all of the real property to be acquired is subject to easements and 
rights-of-way appropriated to existing public uses.  The legal descriptions of these 
easements and rights-of-way are on file with the City and describe the general location 
and extent of the easements and rights-of-way with sufficient detail for reasonable 
identification.  In the event the herein described use or uses will not unreasonably 
interfere with or impair the continuance of the public use as it now exists or may 
reasonably be expected to exist in the future, counsel for the City is authorized to 
acquire the fee interest subject to such existing public use(s) pursuant to section 
1240.510 of the California Code of Civil Procedure.  

 
SECTION 6.   More Necessary Public Use.  Some or all of the real property to 

be acquired is subject to easements and rights-of-way appropriated to existing public 
uses.  To the extent that the herein described use or uses will unreasonably interfere 
with or impair the continuance of the public use as it now exists or may reasonably be 
expected to exist in the future, the City finds and determines that the herein described 
use or uses are more necessary than said existing public use.  Counsel for the City is 
authorized to acquire the real property appropriated to such existing public use(s) 
pursuant to section 1240.610 of the California Code of Civil Procedure.  Staff is further 
authorized to make such improvements to the real property being acquired that it 
determines is reasonably necessary to mitigate any adverse impact upon the existing 
public use.  

 
SECTION 7.   Further Activities.  Counsel for the City is hereby authorized to 

file legal proceedings necessary to acquire the hereinabove described real property in 
the name of and on behalf of the City by eminent domain, and counsel is authorized to 
institute and prosecute such legal proceedings as may be required in connection 
therewith.  Legal counsel is further authorized to take such steps as may be authorized 



and required by law, and to make such security deposits as may be required by order of 
court, to permit the City to take possession of and use said real property at the earliest 
possible time.  Counsel is further authorized to correct any errors or to make or agree to 
non-material changes in the legal description of the real property that are deemed 
necessary for the conduct of the condemnation action or other proceedings or 
transaction required to acquire the subject real property.  Counsel is further authorized 
to reduce or modify the extent of the interests or property to be acquired so as to reduce 
the compensation payable in the action where such change would not substantially 
impair the construction and operation for the project for which the real property is being 
acquired.   

 
SECTION 8.   Effective Date.  This Resolution shall take effect upon adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution.   
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 







RESOLUTION NO. ________ 
 
 

 A RESOLUTION OF NECESSITY OF THE CITY COUNCIL OF THE CITY 
OF ONTARIO, CALIFORNIA, FOR THE ACQUISITION BY EMINENT 
DOMAIN OF A FEE INTEREST IN CERTAIN REAL PROPERTY, WHICH 
IS A PARKING LOT LOCATED ALONG THE ALLEY BETWEEN 
B STREET TO THE NORTH, AND C STREET TO THE SOUTH, 
EUCLID AVENUE TO THE EAST, AND LAUREL AVENUE TO THE 
WEST, MORE PARTICULARLY DESCRIBED AS ASSESSOR PARCEL 
NO. 1048-556-08, FOR INFILL AFFORDABLE HOUSING AND PUBLIC 
PARKING PROJECT IN THE CITY OF ONTARIO, SAN BERNARDINO 
COUNTY, CALIFORNIA. 
 
WHEREAS, the City of Ontario (the "City") proposes to acquire, by eminent 

domain, a fee interest in real property located along the alley between B Street to the 
North, and C Street to the South, Euclid Avenue to the East and Laurel Avenue to the 
west, and more particularly described as Assessor Parcel No. 1048-566-08, for infill 
affordable housing and public parking project in the City of Ontario, San Bernardino 
County, California, pursuant to the authority granted to it be by Section 37350.5 of the 
California Government Code; and  

 
WHEREAS, pursuant to section 1245.235 of the California Code of Civil 

Procedure, the City scheduled a public hearing for Tuesday, February 19, 2019, at 
6:30 p.m. at the Ontario City Hall, Council Chambers, 303 East “B” Street, Ontario, 
California, and gave to each person whose property is to be acquired and whose name 
and address appeared on the last equalized county assessment roll, notice and a 
reasonable opportunity to appear at said hearing and be heard on the matters referred 
to in section 1240.030 of the California Code of Civil Procedure; and 

 
WHEREAS, said hearing has been held by the City and each person whose 

property is to be acquired by eminent domain was afforded an opportunity to be heard 
on said matters; and 

 
WHEREAS, the City may now adopt a Resolution of Necessity pursuant to 

section 1240.040 of the California Code of Civil Procedure.  
 
NOW, THEREFORE, THE CITY DOES HEREBY RESOLVE AND DECLARE AS 

FOLLOWS:   
 
SECTION 1.   Compliance with California Code of Civil Procedure and 

California Environmental Quality Act.  There has been compliance by the City with the 
requirements of Section 1245.235 of the California Code of Civil Procedure and the 
California Environmental Quality Act.   

 
SECTION 2.   Public Use.  The public use for which the real property interest 

is to be acquired is for public right-of-way purposes and the proposed infill affordable 
housing and public parking, in Ontario, California.  Section 37350.5 of the California 
Government Code authorizes the City to acquire by eminent domain real property 
necessary for such purposes.   



 
SECTION 3.   Description of Property.  Attached and marked as Exhibit ”A” is 

the legal description and depiction of the real property to be acquired by the City, which 
describes the general location and extent of the property to be acquired with sufficient 
detail for reasonable identification. 

 
SECTION 4.  Findings.  The City hereby finds and determines each of the 

following: 
 

(a) The public interest and necessity require the proposed project; 
 

(b) The proposed project is planned or located in the manner that will 
be most compatible with the greatest public good and least private 
injury; 

 
(c) The fee interest described in Exhibit "A" is necessary for the 

proposed project;  
 

(d) The offer required by section 7267.2 of the California Government 
Code was made. 

 
SECTION 5.   Use Not Unreasonably Interfering with Existing Public Use:  

Some or all of the real property to be acquired is subject to easements and 
rights-of-way appropriated to existing public uses.  The legal descriptions of these 
easements and rights-of-way are on file with the City and describe the general location 
and extent of the easements and rights-of-way with sufficient detail for reasonable 
identification.  In the event the herein described use or uses will not unreasonably 
interfere with or impair the continuance of the public use as it now exists or may 
reasonably be expected to exist in the future, counsel for the City is authorized to 
acquire the fee interest subject to such existing public use(s) pursuant to section 
1240.510 of the California Code of Civil Procedure.  

 
SECTION 6.   More Necessary Public Use.  Some or all of the real property to 

be acquired is subject to easements and rights-of-way appropriated to existing public 
uses.  To the extent that the herein described use or uses will unreasonably interfere 
with or impair the continuance of the public use as it now exists or may reasonably be 
expected to exist in the future, the City finds and determines that the herein described 
use or uses are more necessary than said existing public use.  Counsel for the City is 
authorized to acquire the real property appropriated to such existing public use(s) 
pursuant to section 1240.610 of the California Code of Civil Procedure.  Staff is further 
authorized to make such improvements to the real property being acquired that it 
determines is reasonably necessary to mitigate any adverse impact upon the existing 
public use.  

 
SECTION 7.   Further Activities.  Counsel for the City is hereby authorized to 

file legal proceedings necessary to acquire the hereinabove described real property in 
the name of and on behalf of the City by eminent domain, and counsel is authorized to 
institute and prosecute such legal proceedings as may be required in connection 
therewith.  Legal counsel is further authorized to take such steps as may be authorized 



and required by law, and to make such security deposits as may be required by order of 
court, to permit the City to take possession of and use said real property at the earliest 
possible time.  Counsel is further authorized to correct any errors or to make or agree to 
non-material changes in the legal description of the real property that are deemed 
necessary for the conduct of the condemnation action or other proceedings or 
transaction required to acquire the subject real property.  Counsel is further authorized 
to reduce or modify the extent of the interests or property to be acquired so as to reduce 
the compensation payable in the action where such change would not substantially 
impair the construction and operation for the project for which the real property is being 
acquired.   

 
SECTION 8.   Effective Date.  This Resolution shall take effect upon adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution.   
 

PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
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upon term sheet. Ontario Townhouses, located at 1360 East D Street, is an existing 86-unit affordable 
housing development. The project has been designated a project-based Section 8 (PBV) property; and as 
part of the acquisition, the borrower is extending the PBV agreement with HUD to provide an additional 
20 years of affordability for all units, restricted to very low- and low-income tenants. This agreement 
allows residents to pay 30% of their income for rent and HUD pays the difference, up to the approved 
rent established for the property. Rehabilitation work will include new energy efficient heating and 
cooling systems, energy efficient water heaters, updated kitchens and bathrooms, electrical upgrades, 
new drought-resistant landscaping, new roofing, and parking lot resurfacing. 
 
California Debt Limit Allocation Committee (CDLAC) staff approved the requested bond amount at 
their October 17, 2018 allocation meeting. The substantially final bond documents have been reviewed 
by City/Authority staff, financial advisors, bond counsel, and special counsel and are in appropriate 
form for City approval. The bond documents require that 40% of the units (35 units) are reserved for 
low-income tenants (60% of AMI) for 55 years. 
 
After Council approval, City staff will work to finalize and execute all documents, and close escrow 
prior to April 15, 2019, and work with the developer to start construction work immediately. The 
rehabilitation of the 86-unit housing facility is estimated to be completed within 12 months. 



EXHIBIT A 
 

PUBLIC DISCLOSURES RELATING TO CONDUIT REVENUE OBLIGATIONS 
 

Pursuant to California Government Code Section 5852.1, the borrower (the “Borrower”) 
identified below has provided the following required information to the City of Ontario (the “City”) 
prior to the City Council Meeting (the “Meeting”) at which Meeting the City Council will consider 
the authorization of conduit revenue obligations (the “Bonds”) as identified below. 
 
1. Name of Borrower: Ontario TH Renewal L.P., a California limited partnership. 
 
2.  City Council Meeting Date: February 19, 2019. 
 
3. Name of Bond Issue / Conduit Revenue Obligations: City of Ontario Multifamily 

Tax-Exempt Mortgage-backed Bonds (M-TEMS) (Ontario Townhouses Apartments 
Project) Series 2019 (FN). 

 
4. __ Private Placement Lender or Bond Purchaser, X Underwriter or __ Financial Advisor 

(mark one) engaged by the Borrower from which the Borrower obtained the following 
required good faith estimates relating to the Bonds: 

 
(A)  The true interest cost of the Bonds, which means the rate necessary to discount 

the amounts payable on the respective principal and interest payment dates to 
the purchase price received for the new issue of Bonds 
(to the nearest ten-thousandth of one percent):  3.72426%. 

 
(B)  The finance charge of the Bonds, which means the sum of all fees and charges 

paid to third parties: $448,071. 
 
(C)  The amount of proceeds received by the public body for sale of the Bonds less 

the finance charge of the bonds described in subparagraph (B) and any reserves 
or capitalized interest paid or funded with proceeds of the Bonds: $24,102,000. 
All cost of issuance for the Bonds will be paid from tax credit equity. 

 
(D)  The total payment amount, which means the sum total of all payments the 

borrower will make to pay debt service on the Bonds plus the finance charge of 
the Bonds described in subparagraph (B) not paid with the proceeds of the 
Bonds (which total payment amount shall be calculated to the final maturity of the 
Bonds): $38,224,581.72. This assumes a par amount of $24,102,000 and final 
maturity of March 1, 2036. 

 
This document has been made available to the public at the Meeting of the City Council. 
 
 
 
 
 
 
 
Dated: ___________, 2019 



RESOLUTION NO. ________ 
 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, AUTHORIZING THE ISSUANCE, SALE AND DELIVERY 
OF MULTIFAMILY HOUSING REVENUE BONDS RELATED TO THE 
FINANCING OF ONTARIO TOWNHOUSES APARTMENTS, 
AUTHORIZING THE EXECUTION AND DELIVERY OF RELATED 
DOCUMENTS, AND APPROVING ACTIONS IN CONNECTION 
THEREWITH. 

 
WHEREAS, the City of Ontario (the “City”) is authorized pursuant to Chapter 7 of 

Part 5 of Division 31 of the Health and Safety Code of the State of California (the “Act”), 
to issue revenue bonds and loan the proceeds thereof to qualified borrowers for the 
purpose of financing the acquisition, construction/rehabilitation and development of 
multifamily housing projects for persons and families of low and very low income 
residing within the jurisdiction of the City.  

 
WHEREAS, the City hereby finds and declares that it is necessary, essential and 

a public purpose for the City to engage in a program (the “Program”) of issuing revenue 
bonds of the City to finance the acquisition, construction, rehabilitation and development 
of multifamily rental housing, and has determined to borrow money for such purpose by 
the issuance of revenue bonds as authorized by the Act. 

 
WHEREAS, the City hereby finds and declares that this resolution is being 

adopted pursuant to the powers granted by the Act. 
 
WHEREAS, Ontario TH Renewal L.P., a California limited partnership 

(the “Borrower”), has requested that the City issue and sell the Bonds 
(hereinafter defined) for the purpose of making a loan to the Borrower to finance the 
acquisition, rehabilitation and equipping of an 86-unit multifamily rental housing facility 
located in the City, and commonly known as Ontario Townhouses Apartments 
(the “Project”). 

 
WHEREAS, there has been presented to the City the following: 
 
(1) A proposed form of Indenture of Trust (the “Indenture”) to be entered into 

by the City and Zions Bancorporation, National Association, as trustee (the “Trustee”); 
 
(2) A proposed form of Financing Agreement (the “Financing Agreement”) to 

be entered into by the City, the Trustee and the Borrower;  
 
(3) A proposed form of Regulatory Agreement and Declaration of Restrictive 

Covenants (the “Regulatory Agreement”) to be entered into by the City, the Trustee and 
the Borrower with respect to the Project; and 

 



(4) A proposed form of Bond Purchase Agreement (the “Bond Purchase 
Agreement”) to be entered into by the City, the Borrower and Stifel, Nicolaus & 
Company, Incorporated (the “Underwriter”). 

 
WHEREAS, on July 17, 2018, this City Council held a public hearing on the 

proposed issuance of the Bonds, as required under the Internal Revenue Code of 1986, 
following published notice of such hearing, and thereafter this City Council, as the 
“applicable elected representative” of the City, approved by resolution the issuance of 
the Bonds. 

 
WHEREAS, the California Debt Limit Allocation Committee (“CDLAC”) adopted a 

resolution on October 17, 2018 authorizing the City to use $25,200,000 of the State of 
California's allocation for private activity bonds (as approved, the “Allocation”) to the City 
for the benefit of the Project. 

 
WHEREAS, all conditions, things and acts required to exist, to have happened 

and to have been performed precedent to and in the issuance of the Bonds and the 
implementation of the Program as contemplated by this resolution and the documents 
referred to herein exist, have happened and have been performed in due time, form and 
manner as required by the laws of the State of California, including the Act, and the City 
now desires to authorize the issuance of the Bonds, as provided herein. 

 
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF ONTARIO DOES 

HEREBY RESOLVE, ORDER AND DETERMINE AS FOLLOWS: 
 

SECTION 1.   The City finds and determines that the foregoing recitals are 
true and correct. 

 
SECTION 2.   Pursuant to the Act and the Indenture, the issuance of City of 

Ontario Multifamily Tax-Exempt Mortgage-backed Bonds (M-TEMS) 
(Ontario Townhouses Apartments Project) Series 2019 (FN) (the “Bonds”), in a 
combined aggregate principal amount not to exceed $25,200,000, is hereby authorized. 
Any of the Mayor, the City Manager, the Administrative Services/Finance Director and 
the Housing and Municipal Services Director of the City (each, an “Authorized 
Signatory”), each acting alone, is hereby authorized and directed to execute the Bonds 
for and in behalf of the City by manual or facsimile signature, in the form set forth in the 
Indenture, with such changes, deletions and insertions as may be approved by such 
Authorized Signatory and bond counsel to the City (the “Bond Counsel”), such 
approvals being conclusively evidenced by the execution and delivery thereof, provided 
that the final maturity date of the Bonds shall not be more than 40 years from the date of 
issuance thereof.  The Bonds, when executed, shall be delivered to or upon the order of 
the Underwriter.   

 
SECTION 3.   The Indenture, in the form presented to this City Council, is 

hereby approved.  The Authorized Signatories, each acting alone, are hereby 
authorized for and in behalf of the City to execute and deliver the Indenture with such 
changes, additions or deletions as may be approved by such Authorized Signatory and 



Bond Counsel, such approvals to be conclusively evidenced by the execution and 
delivery thereof. 

 
SECTION 4.   The Financing Agreement, in the form presented to this City 

Council, is hereby approved.  The Authorized Signatories, each acting alone, are 
hereby authorized for and in behalf of the City to execute and deliver the Financing 
Agreement with such changes, additions or deletions as may be approved by such 
Authorized Signatory and Bond Counsel, such approvals to be conclusively evidenced 
by the execution and delivery thereof. 

 
SECTION 5.   The Regulatory Agreement, in the form presented to this City 

Council, is hereby approved.  The Authorized Signatories, each acting alone, are 
hereby authorized for and in behalf of the City to execute and deliver a Regulatory 
Agreement with such changes, additions or deletions as may be approved by such 
Authorized Signatory and Bond Counsel, such approvals to be conclusively evidenced 
by the execution and delivery thereof. 

 
SECTION 6.   The Bond Purchase Agreement, in the form presented to this 

City Council, is hereby approved.  The Authorized Signatories, each acting alone, are 
hereby authorized for and in behalf of the City to accept the offer of the Underwriter to 
purchase the Bonds and to execute and deliver the Bond Purchase Agreement with 
such changes, additions or deletions as may be approved by such Authorized Signatory 
and Bond Counsel, such approvals to be conclusively evidenced by the execution and 
delivery thereof. 

 
SECTION 7.   A Preliminary Official Statement relating to the Bonds 

(the “Preliminary Official Statement”), in the form presented to this City Council, is 
hereby approved.  The Authorized Signatories are, and each of them acting alone is, 
hereby authorized, for and in the name and on behalf of the City, to bring to final form a 
Preliminary Official Statement (the “Official Statement”) upon sale of the Bonds and to 
execute the Official Statement in said form, with such additions thereto or changes 
therein as are recommended or approved by such Authorized Signatories upon 
consultation with bond counsel to the City, the approval of such additions or changes to 
be conclusively evidenced by the execution and delivery by the City of the Official 
Statement.  The Underwriter is hereby authorized to distribute copies of the Preliminary 
Official Statement to persons who may be interested in the purchase of the Bonds and 
is directed to deliver copies of the Official Statement to all actual purchasers of the 
Bonds. 

 
SECTION 8.   All actions heretofore taken by the officers and agents of the 

City with respect to the establishment of the Program and the sale and issuance of the 
Bonds are hereby approved, confirmed and ratified, and the proper officers of the City, 
including the Authorized Signatories, the City Clerk and Bond Counsel, are hereby 
authorized and directed, for and in the name and on behalf of the City, to do any and all 
things and take any and all actions and execute and deliver any and all certificates, 
agreements and other documents which they, or any of them, may deem necessary or 
advisable in order to consummate the lawful issuance and delivery of the Bonds in 
accordance with this Resolution and resolutions heretofore adopted by the City and in 



order to carry out the Program, including but not limited to those certificates, 
agreements and other documents described in the documents herein approved and any 
certificates, agreements or documents as may be necessary to further the purpose 
hereof or provide additional security for the Bonds, but which shall not create any 
obligation or liability of the City other than with respect to the revenues and assets 
derived from the proceeds of the Bonds or otherwise under the documents listed above. 

 
SECTION 9.   Each Authorized Signatory, acting alone, is hereby authorized to 

execute and deliver any future amendments to the documents authorized to be 
executed and delivered pursuant to this Resolution (“Authorized Documents”), without 
further action of the City, for the purposes of (i) adding to the covenants and 
agreements of the Borrower; (ii) assigning or pledging additional security for any of the 
Bonds; (iii) permitting the qualification of the Indenture under the Indenture of Trust Act 
of 1939 or any similar federal statutes hereafter in effect; (iv) providing for any additional 
procedures, covenants or agreements necessary to maintain the tax-exempt status of 
interest on the Bonds; or (v) modifying the provisions relating to the maturity, the 
amortization, the redemption, the interest rate or the method of determining the interest 
rate of the Bonds, and the corresponding provisions of the Indenture or other 
agreements relating to the Bonds; provided such amendments (1) are made pursuant to 
a written request of the Borrower (and, in the case of an amendment described in 
clause (vi), above, a written request of the owners of 100% of the principal amount of 
Bonds then outstanding), (2) are made pursuant to the terms of such documents, 
(3) are consistent with such documents, (4) do not require the consent of the holders of 
the Bonds which consent has not already been obtained, (5) in the case of an 
amendment described in clause (vi), above, will not result in a reissuance of the Bonds 
for federal income tax purposes, as evidenced by a letter from qualified bond counsel to 
the City, and (6) do not provide for any additional duties or costs with respect to the City 
for which the Borrower does not agree in advance to reimburse or indemnify the City 
therefor. 

 
SECTION 10.   This Resolution shall take effect immediately upon its adoption. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution. 
  
PASSED, APPROVED, AND ADOPTED this 19th day of February 2019. 

 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 



____________________________________ 
SHEILA MAUTZ, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
 



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2019-    was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held February 19, 2019 by the following roll 
call vote, to wit: 
 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2019-   duly passed and adopted by the 
Ontario City Council at their regular meeting held February 19, 2019. 
 
 
 
      _____________________________________ 
      SHEILA MAUTZ, CITY CLERK 
 
(SEAL) 
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	1. DEFINITIONS AND EXHIBITS.
	1.1 Definitions.  The following terms when used in this Agreement shall be defined as follows:
	1.1.1 “Agreement” means this Development Agreement.
	1.1.2 “CITY” means the City of Ontario, California, a California municipal corporation.
	1.1.3 “Construction Agreement” means that certain Agreement for the Financing and Construction of Phases I and II Infrastructure Improvements to Serve an Easterly Portion of the New Model Colony, entered into between the CITY and NMC Builders as of th...
	1.1.4 “Development” means the improvement of the Property for the purposes of completing the structures, improvements and facilities comprising the Project including, but not limited to: grading; the construction of public infrastructure and public fa...
	1.1.5 “Development Approvals” means all permits and other entitlements for use subject to approval or issuance by CITY in connection with development of the Property including, but not limited to:
	(a) general plans, specific plans and specific plan amendments;
	(b) tentative and final subdivision, and parcel maps and Development Plans;
	(c) development plan review.

	1.1.6 “Development Exaction” means any requirement of CITY in connection with or pursuant to any Land Use Regulation or Development Approval for the dedication of land, the construction of improvements or public facilities, or the payment of fees in o...
	1.1.7 “Development Impact Fee” means a monetary exaction, other than a tax or special assessment, whether characterized as a fee or a tax and whether established for a broad class of projects by legislation of general applicability or imposed on a spe...
	1.1.8 “Development Plan” means the Existing Development Approvals and the Existing Land Use Regulations applicable to development of the Property.
	1.1.9 “Effective Date” means the date that the ordinance approving this Agreement goes into effect.
	1.1.10 “Eucalyptus Avenue Water Loop” means the a.) Twenty-Four (24) inch water line Improvements along Eucalyptus Avenue from Archibald Avenue to Carpenter Avenue; b.) Twelve (12) inch water line Improvements along Carpenter Avenue from Eucalyptus Av...
	1.1.11 “Existing Development Approvals” means all Development Approvals approved or issued on or prior to the Effective Date.  Existing Development Approvals includes the Approvals incorporated herein as Exhibit “C” and all other Approvals which are a...
	1.1.12 “Existing Land Use Regulations” means all Land Use Regulations in effect on the date of the first reading of the Ordinance adopting and approving this Agreement.  Existing Land Use Regulations includes the Regulations incorporated herein as Exh...
	1.1.13 “General Plan” means The Ontario Plan adopted on January 26, 2010.
	1.1.14 “Improvement” or “Improvements” means those public improvements required to support the development of the Project as described in the Tentative Parcel Map conditions for Parcel Map No. 19904 as further described in Exhibit “F-1”, “F-1a”, “F-1b...
	1.1.15 “Land Use Regulations” means all ordinances, resolutions, codes, rules, regulations and official policies of CITY governing the development and use of land, including, without limitation, the permitted use of land, the density or intensity of u...
	(a) the conduct of businesses, professions, and occupations;
	(b) taxes and assessments;
	(c) the control and abatement of nuisances;
	(d) the granting of encroachment permits and the conveyance of similar rights and interests that provide for the use of or the entry upon public property;
	(e) the exercise of the power of eminent domain.

	1.1.16 “Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed of trust or any other security-device lender, and their successors and assigns.
	1.1.17 “Net MDD” means net maximum daily water demand
	1.1.18 “NMC Builders” means the consortium of investors and developers responsible for the construction of infrastructure within the New Model Colony incorporated as NMC Builders, LLC.
	1.1.19 “OWNER” means the persons and entities listed as owner on page 1 of this Agreement and their permitted successors in interest to all or any part of the Property.
	1.1.20 “Phase 2 Water EDUs” means the number of equivalent dwelling units or non-residential square footage assigned to OWNER upon payment to CITY of the Phase 2 Water Participation Fee for the Project and evidenced by the issuance by CITY of a Certif...
	1.1.21 “Phase 2 Water Improvements” means the future water infrastructure Improvements required for the issuance by CITY of the “Water Availability Equivalents” (WAE) for the Project.
	1.1.22 “Phase 2 Water Participation Fee” means the fee paid to City upon City approval of the first Development Entitlement for the Project, to fund the Property’s respective share of the projected costs of the design and construction of the Phase 2 W...
	1.1.23  “Project” means the development of the Property contemplated by the Development Plan, as such Plan may be further defined, enhanced or modified pursuant to the provisions of this Agreement.
	1.1.24 “Property” means the real property described on Exhibit “A” and shown on Exhibit “B” to this Agreement.
	1.1.25 “Reservations of Authority” means the rights and authority excepted from the assurances and rights provided to OWNER under this Agreement and reserved to CITY under Section 3.6 of this Agreement.
	1.1.26 “Amendment to the Construction Agreement” means the amendment to the Construction Agreement modifying the boundaries of the property in Exhibit A of such Construction Agreement to include the Property covered by this Agreement and to provide fo...
	1.1.27  “Specific Plan” means that certain specific plan adopted by the City Council, and entitled, “Colony Commerce Center East Specific Plan.”
	1.1.28 “Subsequent Development Approvals” means all discretionary Development Approvals required subsequent to the Effective Date in connection with development of the Property.
	1.1.29 “Subsequent Land Use Regulations” means any discretionary Land Use Regulations adopted and effective after the Effective Date of this Agreement.
	1.1.30 “Water Availability Equivalent (WAE)” means a designated portion of the total Net MDD made available through the construction of each Phase described in the Water Phasing Plan of the Construction Agreement.  The number of Water Availability Equ...

	1.2 Exhibits.  The following documents are attached to, and by this reference made a part of, this Agreement:

	2. GENERAL PROVISIONS.
	2.1 Binding Effect of Agreement.  The Property is hereby made subject to this Agreement.  Development of the Property is hereby authorized and shall be carried out only in accordance with the terms of this Agreement.
	2.2 Ownership of Property.  OWNER represents and covenants that it is the owner of the fee simple title to the Property or a portion thereof, or has the right to acquire fee simple title to the Property or a portion thereof from the current owner(s) t...
	2.3 Term.  The term of this Agreement shall commence on the Effective Date and shall continue for an initial term of ten (10) years thereafter unless this term is modified or extended pursuant to the provisions of this Agreement.  The term of this Agr...
	(a) OWNER provides at least 180 days written notice to CITY prior to expiration of the initial term; and
	(b) OWNER is not then in uncured default of this Agreement.

	2.4 Assignment.
	2.4.1 Right to Assign.  OWNER shall have the right to sell, transfer or assign the Property in whole or in part (provided that no such partial transfer shall violate the Subdivision Map Act, Government Code Section 66410, et seq.), to any person, part...
	(a) No sale, transfer or assignment of any right or interest under this Agreement shall be made unless made together with the sale, transfer or assignment of all or a part of the Property.  OWNER may be required to provide disclosure that the Property...
	(b) Concurrent with any such sale, transfer or assignment, or within fifteen (15) business days thereafter, OWNER shall notify CITY’s City Manager, in writing, of such sale, transfer or assignment and shall provide CITY with: (1) an executed agreement...
	(c) Any sale, transfer or assignment not made in strict compliance with the foregoing conditions shall constitute a default by OWNER under this Agreement.  Notwithstanding the failure of any purchaser, transferee or assignee to execute the agreement r...
	(d) Notwithstanding the foregoing OWNER shall have the right to assign this Agreement to an Owner Affiliate subject to the notice requirements to CITY as described in Paragraph (b) of Section 2.4.1. above.  The term Owner Affiliate shall mean any of t...
	(1) any general or limited partnership in which OWNER is the managing general partner.
	(2) any limited liability company in which OWNER is the managing member.


	2.4.2 Release of Transferring Owner.  Notwithstanding any sale, transfer or assignment, a transferring OWNER shall continue to be obligated under this Agreement unless such transferring owner is given a release in writing by CITY, which release shall ...
	(a) OWNER no longer has a legal or equitable interest in all or any part of the portion of the Property sold, transferred or assigned.
	(b) OWNER is not then in default under this Agreement.
	(c) OWNER has provided CITY with the notice and executed an agreement as required under Paragraph (b) of Subsection 2.4.1 above. .
	(d) The purchaser, transferee or assignee provides CITY with security equivalent to any security previously provided by OWNER (if any) to secure performance of its obligations hereunder which are to be performed upon portion of the Property sold, tran...

	2.4.3 Effect of Assignment and Release of Obligations.  In the event of a sale, transfer or assignment pursuant to the provisions of Section 2.4.2 above:
	(a) The assignee shall be liable for the performance of all obligations of OWNER with respect to transferred property, but shall have no obligations with respect to the portions of the Property, if any, not transferred (the “Retained Property”).
	(b) The owner of the Retained Property shall be liable for the performance of all obligations of OWNER with respect to Retained Property, but shall have no further obligations with respect to the transferred property.
	(c) The assignee’s exercise, use and enjoyment of the Property or portion thereof shall be subject to the terms of this Agreement to the same extent as if the assignee were the OWNER.

	2.4.4 Subsequent Assignment.  Any subsequent sale, transfer or assignment after an initial sale, transfer or assignment shall be made only in accordance with and subject to the terms and conditions of this Section 2.4.
	2.4.5 Termination of Agreement With Respect to Individual Lots Upon Sale to Public and Completion of Construction.  The provisions of Subsection 2.4.1 shall not apply to the sale or lease (for a period longer than one year) of any parcel which has bee...
	(a) The lot has been finally subdivided and individually (and not in “bulk”) sold or leased (for a period longer than one year) to a member of the public or other ultimate user; and,
	(b) A certificate of occupancy has been issued for a building on the parcel, and the fees set forth under Section 4 of this Agreement have been paid.

	2.4.6 Partial Assignment and Assumption. CITY and OWNER agree OWNER may partially assign obligations and rights under this Development Agreement, and all amendments hereto, to a purchaser, transferee or assignee of a lot, which has been subdivided sub...

	2.5 Amendment or Cancellation of Agreement.  This Agreement may be amended or cancelled in whole or in part only in the manner provided for in Government Code Section 65868.  Any amendment of this Agreement, which amendment has been requested by OWNER...
	2.6 Termination.  This Agreement shall be deemed terminated and of no further effect upon the occurrence of any of the following events:
	(a) Expiration of the stated term of this Agreement as set forth in Section 2.3.
	(b) Entry of a final judgment setting aside, voiding or annulling the adoption of the ordinance approving this Agreement.
	(c) The adoption of a referendum measure overriding or repealing the ordinance approving this Agreement.
	(d) Completion of the Project in accordance with the terms of this Agreement including issuance of all required occupancy permits and acceptance by CITY or applicable public agency of all required dedications.

	2.7 Notices.
	(a) As used in this Agreement, “notice” includes, but is not limited to, the communication of notice, request, demand, approval, statement, report, acceptance, consent, waiver, appointment or other communication required or permitted hereunder.
	(b) All notices shall be in writing and shall be considered given either: (i) when delivered in person, including, without limitation, by courier, to the recipient named below; or (ii) on the date of delivery shown on the return receipt, after deposit...
	Email: dpappas@goodwinlaw.com
	Either party may, by notice given at any time, require subsequent notices to be given to another person or entity, whether a party or an officer or representative of a party, or to a different address, or both.  Notices given before actual receipt of ...


	3. DEVELOPMENT OF THE PROPERTY.
	3.1 Rights to Develop.  Subject to the terms of this Agreement including the Reservations of Authority in Section 3.4, OWNER shall have a vested right to develop the Property in accordance with, and to the extent of, the Development Plan.  The Project...
	3.2 Effect of Agreement on Land Use Regulations.  Except as otherwise provided under the terms of this Agreement including the Reservations of Authority in Section 3.4, the rules, regulations and official policies governing permitted uses of the Prope...
	3.3 Timing of Development.  The parties acknowledge that OWNER cannot at this time predict when or the rate at which phases of the Property will be developed.  Such decisions depend upon numerous factors which are not within the control of OWNER, such...
	3.3.1 Infrastructure Improvement Exhibit. Attached hereto as Exhibits “F1, F-1a, F-1b, F-2, F-3, F-4, F-5 and F-6” collectively are a description of the Infrastructure Improvements needed for the development of the Property (“the Infrastructure Improv...

	3.4 Reservations of Authority.
	3.4.1 Limitations, Reservations and Exceptions.  Notwithstanding any other provision of this Agreement, the CITY shall not be prevented from applying new rules, regulations and policies upon the OWNER, nor shall a development agreement prevent the CIT...
	(a) Processing fees by CITY to cover costs of processing applications for development approvals or for monitoring compliance with any development approvals;
	(b) Procedural regulations relating to hearing bodies, petitions, applications, notices, findings, records and any other matter of procedure;
	(c) Regulations, policies and rules governing engineering and construction standards and specifications applicable to public and private improvements, including all uniform codes adopted by the CITY and any local amendments to those codes adopted by t...
	(d) Regulations that may conflict with this Agreement and the Development Plan but that are reasonably necessary to protect the occupants of the Project and/or of the immediate community from a condition perilous to their health or safety;
	(e) Regulations that do not conflict with those rules, regulations and policies set forth in this Agreement or the Development Plan and which do not impose additional obligations, costs, and expenses on Owner or the Project;
	(f) Regulations that may conflict but to which the OWNER consents.

	3.4.2 Subsequent Development Approvals.  This Agreement shall not prevent CITY, in acting on Subsequent Development Approvals, from applying Subsequent Land Use Regulations that do not conflict with the Development Plan and/or the Existing Development...
	3.4.3 Modification or Suspension by State or Federal Law.  In the event that State or Federal laws or regulations, enacted after the Effective Date of this Agreement, prevent or preclude compliance with one or more of the provisions of this Agreement,...
	3.4.4 Intent.  The parties acknowledge and agree that CITY is restricted in its authority to limit its police power by contract and that the foregoing limitations, reservations and exceptions are intended to reserve to CITY all of its police power whi...

	3.5 Public Works; Utilities.  If OWNER is required by this Agreement or a condition of project approval to construct any public works facilities which will be dedicated to CITY or any other public agency upon completion, and if required by applicable ...
	3.5.1 OWNER agrees that development of the Project shall require the construction of street improvements as described in Exhibit F-1a, including design and construction of street improvements on Merrill Avenue from Archibald Avenue to the Cucamonga Cr...
	To the extent that the Merrill Avenue Bridge Improvements are not constructed by others, OWNER agrees that, upon issuance of the required permits for the construction of the Merrill Avenue bridge Improvements by the County of San Bernardino and the Ar...
	3.5.3 OWNER agrees that development of the Property shall require either the extension of permanent master planned water utility Improvements as described in Exhibit F-2, including the construction of the Eucalyptus Avenue Water Loop consisting minima...
	3.5.3.1 OWNER agrees that either the extension of permanent master planned water utility Improvements or an alternative on-site water storage tank system acceptable to CITY, shall be required to provide sufficient fire flow to serve the Property. OWNE...
	3.5.3.2 OWNER and CITY agree that a determination shall be made by CITY, that others have initiated construction of the Eucalyptus Avenue Water Loop to serve the Project.  If CITY determines that others have not initiated construction of the Eucalyptu...
	a.) issuance of a building permit for any building or buildings where the total square footage of the buildings for the Project exceeds 1,100,000 Square Feet or;
	b.) within two (2) years of the issuance of a building permit for the first structure for the Project, whichever occurs first.
	3.5.3.3 CITY may also provide such determination prior to the above events if requested by OWNER and CITY concurs that the construction of the Eucalyptus Avenue Water Loop has been initiated by others.  If CITY has issued a building permit for any bui...
	3.5.3.4 If OWNER does not elect to construct the alternative on-site water storage system, CITY and OWNER agrees if the CITY determines that the Eucalyptus Avenue Water Loop has not been initiated or constructed by others and OWNER requests that the C...
	3.5.3.5 CITY agrees that a portion of the Eucalyptus Avenue Water Loop consisting of the portion of the Eucalyptus Avenue Water Loop along Eucalytpus Avenue from the connection at Archibald Avenue to Carpenter Avenue is eligible for DIF reimbursement....
	3.5.4 OWNER agrees that development of the Property requires the construction of connections to permanent master planned sewer Improvements as described in Exhibit F-3 which have been completed and accepted by City.    OWNER and CITY agree that the s...
	3.5.5 OWNER agrees that development of the Property shall require the extension of permanent master planned recycled water utility Improvements as described in Exhibit F-4 consisting generally of the construction of the extension of permanent master p...
	3.5.6 OWNER agrees that development of the Project shall require the construction of storm drain Improvements from the Property to the connection with the existing Storm Drain facilities in Archibald Avenue and in Merrill Avenue as described in Exhibi...
	3.5.7 OWNER agrees that development of the Project shall require the design and construction of Fiber Optic Communications Improvements in Merrill Avenue and Archibald Avenue as described in Exhibit F-6 to connect the Property to the Fiber Optic Commu...

	3.6 Acquisition of Offsite Provision of Real Property Interests.  In any instance where OWNER is required by any Development Approval or Land Use Regulation and the Construction Agreement to construct any public improvement on land not owned by OWNER ...
	3.6.1 CITY Acquisition of Non-Construction Agreement Offsite Property.  In the event OWNER is required to construct any public improvements on land not owned by OWNER, but such requirement is not based upon the Construction Agreement, Sections 3.6.1 a...
	3.6.2 Owner’s Option to Terminate Proceedings.  CITY shall provide written notice to OWNER no later than fifteen (15) days prior to making an offer to the owner of the Non-Construction Agreement Offsite Property.  At any time within that fifteen (15) ...

	3.7 Regulation by Other Public Agencies.  It is acknowledged by the parties that other public agencies not within the control of CITY possess authority to regulate aspects of the development of the Property separately from or jointly with CITY and thi...
	3.8 Tentative Parcel Maps; Extension.  With respect to applications by OWNER for tentative parcel maps for portions of the Property, CITY agrees that OWNER may file and process tentative maps in accordance with Chapter 4.5 (commencing with Section 664...
	3.9 Specific Plan Charge.  Pursuant to Government Code section 65456, the City Council may consider adopting a specific plan charge upon persons seeking CITY approvals that are required to be consistent with the Specific Plan.  Any such charges shall,...

	4. PUBLIC BENEFITS.
	4.1 Intent.  The parties acknowledge and agree that development of the Property will result in substantial public needs that will not be fully met by the Development Plan and further acknowledge and agree that this Agreement confers substantial privat...
	4.2 Development Impact Fees.
	4.2.1 Amount of Development Impact Fee.  Development Impact Fees (DIF) shall be paid by OWNER.  The Development Impact Fee amounts to be paid by OWNER shall be the amounts that are in effect at the time such amounts are due.   Nothing contained in thi...
	4.2.2 Time of Payment.  The Development Impact Fees required pursuant to Subsection 4.2.1 shall be paid to CITY prior to the issuance of building permit for each applicable residential or other building  (subject to the application/use of available fe...

	4.3 Responsibility for Construction of Public Improvements.
	4.3.1 Timely Construction of Public Infrastructure. The phasing of the area wide infrastructure construction within the Ontario Ranch area shall be as approved by the CITY.  OWNER shall be responsible for the timely construction and completion of all ...
	4.3.2   Availability and Use of Recycled Water. OWNER agrees that recycled water shall be available and utilized by OWNER for all construction-related water uses including prior to, and during, any grading of the Property.
	4.3.3 Construction of DIF Program Infrastructure   To the extent OWNER is required to construct and completes construction of public improvements that are included in CITY’s Development Impact Fee Program  CITY agrees that CITY shall issue DIF Credit ...

	4.4 Public Services Funding Fee.
	4.4.1 Requirement for Payment of Public Services Funding Fee.  In order to ensure that the adequate provision of public services, including without limitation, police, fire and other public safety services, are available to each Project in a timely ma...
	4.4.2 Public Services Funding Fee Amount. OWNER shall pay a Public Services Funding fee in a single installment payment in the amount of Sixty One Cents ($.61) per square foot of each non-residential building.  The single installment for non-residenti...

	4.5 Net MDD/Water Availability Equivalents.
	4.5.1 Effectiveness of Agreement.  Notwithstanding anything else set forth in this Agreement, CITY and OWNER each acknowledge, confirm, and agree, that (i) the City approval of this Agreement and (ii) the effectiveness of this Agreement, in each case,...
	4.5.2 Assigned Net MDD/Water Availability Equivalents. OWNER acknowledges that the City has agreed with NMC Builders to reserve exclusively for Members of NMC Builders, including OWNER, Net MDD made available through the construction of water system i...
	4.5.3 Requirement for NMC Builders LLC Membership as a Phase 2 Water Member.  OWNER and CITY agree that OWNER’s’ payment to CITY required by Section 4.5.4 below represents OWNER’s contribution to the funding required for the future construction of the...
	4.5.4 CITY issuance of Water Availability Equivalents.  Within 30 days after the effectiveness of this Development Agreement OWNER shall pay or have paid to City the applicable Phase 2 Water Participation Fee.  The Phase 2 Water Participation Fee shal...
	4.5.4.1 The parties acknowledge that OWNER is expected to receive assignment of a DIF credit Certificate in the Regional Water DIF category from an affiliated entity that has been issued by CITY.
	CITY and OWNER agree that OWNER may possess a Certificate of DIF Credit in the Regional Water DIF category previously issued by CITY to an affiliated entity.  CITY agrees that OWNER may utilize such Certificate of DIF Credit in the Regional Water DIF...
	4.5.5 Requirement for other Water System Improvements. A Certificate of Net MDD Availability is evidence only of available water capacity and does not satisfy any other conditions applicable to OWNER’s Project, including those relating to design and c...
	4.6 Compliance with Public Benefits Requirements.
	4.6.1 Failure to Provide Public Benefits.  In the event OWNER fails or refuses to comply with any  condition referenced in Section 4.1 through 4.5, or challenges (whether administratively or through legal proceedings) the imposition of such conditions...


	5. FINANCING OF PUBLIC IMPROVEMENTS.
	5.1 Financing Mechanism(s).  OWNER agrees that, prior to the recordation of any Parcel Map, the property subject to such Parcel Map shall be included in a CFD to finance City services through annual special taxes that will initially be $.30 per square...

	6. REVIEW FOR COMPLIANCE.
	6.1 Periodic and Special Reviews.
	6.1.1 Time for and Initiation of Periodic Review.  The CITY shall review this Agreement every twelve (12) months from the Effective Date in order to ascertain the good faith compliance by the OWNER with the terms of this Agreement.  The OWNER shall su...
	6.1.2 Initiation of Special Review. A special review may be called either by agreement between the parties or by initiation in one or more of the following ways:
	(a) Recommendation of the Planning staff;
	(b) Affirmative vote of at least four (4) members of the Planning Commission; or
	(c) Affirmative vote of at least three (3) members of the City Council.

	6.1.3 Notice of Special Review.  The City Manager shall begin the special review proceeding by giving notice that the CITY intends to undertake a special review of this Agreement to the OWNER.  Such notice shall be given at least ten (10) days in adva...
	6.1.4 Public Hearing.  The Planning Commission shall conduct a hearing at which the OWNER must demonstrate good faith compliance with the terms of this Agreement.  The burden of proof on this issue is upon the OWNER.
	6.1.5 Findings Upon Public Hearing.  The Planning Commission shall determine upon the basis of substantial evidence whether or not the OWNER has, for the period under review, complied in good faith with the terms and conditions of this Agreement.
	6.1.6 Procedure Upon Findings.
	(a) If the Planning Commission finds and determines on the basis of substantial evidence that the OWNER has complied in good faith with the terms and conditions of this Agreement during the period under review, the review for that period is concluded.
	(b) If the Planning Commission finds and determines on the basis of substantial evidence that the OWNER has not complied in good faith with the terms and conditions of this Agreement during the period under review, the Planning Commission may recommen...
	(c) The OWNER may appeal a determination pursuant to paragraph (b) to the City Council in accordance with the CITY's rule for consideration of appeals in zoning matters generally.


	6.2 Proceedings Upon Modification or Termination.  If, upon a finding under Section 6.1.6(b), the CITY determines to proceed with modification or termination of this Agreement, the CITY shall give notice to the property OWNER of its intention so to do...
	(a) The time and place of the hearing;
	(b) A statement as to whether or not the CITY proposes to terminate or to modify this Agreement; and
	(c) Other information that the CITY considers necessary to inform the OWNER of the nature of the proceeding.

	6.3 Hearing on Modification or Termination.  At the time and place set for the hearing on modification or termination, the OWNER shall be given an opportunity to be heard.  The OWNER shall be required to demonstrate good faith compliance with the term...
	6.4 Certificate of Agreement Compliance.  If, at the conclusion of a Periodic or Special Review, OWNER is found to be in compliance with this Agreement, CITY shall, upon written request by OWNER, issue a Certificate of Agreement Compliance (“Certifica...

	7. [RESERVED]
	8. DEFAULT AND REMEDIES.
	8.1 Remedies in General.  It is acknowledged by the parties that CITY would not have entered into this Agreement if it were to be liable in damages under this Agreement, or with respect to this Agreement or the application thereof.  In general, each o...
	(a) For any breach of this Agreement or for any cause of action which arises out of this Agreement; or
	(b) For the taking, impairment or restriction of any right or interest conveyed or provided under or pursuant to this Agreement; or
	(c) Arising out of or connected with any dispute, controversy or issue regarding the application or interpretation or effect of the provisions of this Agreement.

	8.2 Specific Performance.  The parties acknowledge that money damages and remedies at law generally are inadequate and specific performance and other non-monetary relief are particularly appropriate remedies for the enforcement of this Agreement and s...
	(a) Money damages are unavailable against CITY and OWNER as provided in Section 8.1 above.
	(b) Due to the size, nature and scope of the project, it may not be practical or possible to restore the Property to its natural condition once implementation of this Agreement has begun.  After such implementation, OWNER may be foreclosed from other ...

	8.3 Release.  Except for nondamage remedies, including the remedy of specific performance, OWNER, for itself, its successors and assignees, hereby releases the CITY, its officers, agents and employees from any and all claims, demands, actions, or suit...
	8.4 Termination or Modification of Agreement for Default of OWNER.  Subject to the provisions contained in Subsection 6.3 herein, CITY may terminate or modify this Agreement for any failure of OWNER to perform any material duty or obligation of OWNER ...
	8.5 Termination of Agreement for Default of CITY.  OWNER may terminate this Agreement only in the event of a default by CITY in the performance of a material term of this Agreement and only after providing written notice to CITY of default setting for...

	9. THIRD PARTY LITIGATION.
	9.1 General Plan and Specific Plan Litigation.  CITY has determined that this Agreement is consistent with its Comprehensive General Plan, as such General Plan exists as of the Effective Date (“General Plan”), and that the General Plan meets all requi...
	9.2 Third Party Litigation Concerning Agreement.  OWNER shall defend, at its expense, including attorneys’ fees, indemnify, and hold harmless CITY, its agents, officers and employees from any claim, action or proceeding against CITY, its agents, offic...
	9.3 Indemnity.  In addition to the provisions of 9.2 above, OWNER shall indemnify and hold CITY, its officers, agents, employees and independent contractors free and harmless from any liability whatsoever, based or asserted upon any act or omission of...
	9.4 Environment Assurances.  OWNER shall indemnify and hold CITY, its officers, agents, and employees free and harmless from any liability, to the extent based or asserted, upon any act or omission of OWNER, its officers, agents, employees, subcontrac...
	9.5 Reservation of Rights.  With respect to Sections 9.2, 9.3 and 9.4 herein, CITY reserves the right to either (1) approve the attorney(s) which OWNER selects, hires or otherwise engages to defend CITY hereunder, which approval shall not be unreasona...
	9.6 Survival.  The provisions of this Sections 9.1 through 9.6, inclusive, shall survive the termination of this Agreement.

	10. MORTGAGEE PROTECTION.
	10.1 Mortgagee Protection.  The parties hereto agree that this Agreement shall not prevent or limit OWNER, in any manner, at OWNER’s sole discretion, from encumbering the Property or any portion thereof or any improvement thereon by any mortgage, deed...
	(a) Neither entering into this Agreement nor a breach of this Agreement shall defeat, render invalid, diminish or impair the lien of any mortgage on the Property made in good faith and for value, unless otherwise required by law.
	(b) The Mortgagee of any mortgage or deed of trust encumbering the Property, or any part thereof, which Mortgagee, has submitted a request in writing to the CITY in the manner specified herein for giving notices, shall be entitled to receive written n...
	(c) If CITY timely receives a request from a Mortgagee requesting a copy of any notice of default given to OWNER under the terms of this Agreement, CITY shall provide a copy of that notice to the Mortgagee within ten (10) days of sending the notice of...
	(d) Any Mortgagee who comes into possession of the Property, or any part thereof, pursuant to foreclosure of the mortgage or deed of trust, or deed in lieu of such foreclosure, shall take the Property, or part thereof, subject to the terms of this Agr...
	(e) In the event of a default by Owner, any Mortgagee shall have the right to remedy, or cause to be remedied, such default within sixty (60) days following the later to occur of (i) the date of Mortgagee's receipt of the notice referred to in Section...


	11. MISCELLANEOUS PROVISIONS.
	11.1 Recordation of Agreement.  This Agreement and any amendment or cancellation thereof shall be recorded with the San Bernardino County Recorder by the City Clerk within the ten (10) days after the CITY executes this Agreement, as required by Sectio...
	11.2 Entire Agreement.  This Agreement sets forth and contains the entire understanding and agreement of the parties, and there are no oral or written representations, understandings or ancillary covenants, undertakings or agreements which are not con...
	11.3 Severability.  If any term, provision, covenant or condition of this Agreement shall be determined invalid, void or unenforceable, the remainder of this Agreement shall not be affected thereby to the extent such remaining provisions are not rende...
	11.4 Interpretation and Governing Law.  This Agreement and any dispute arising hereunder shall be governed and interpreted in accordance with the laws of the State of California.  This Agreement shall be construed as a whole according to its fair lang...
	11.5 Section Headings.  All section headings and subheadings are inserted for convenience only and shall not affect any construction or interpretation of this Agreement.
	11.6 Singular and Plural.  As used herein, the singular of any word includes the plural.
	11.7 Joint and Several Obligations.  Subject to Section 2.4, if at any time during the term of this Agreement the Property is owned, in whole or in part, by more than one owner, all obligations of such owners under this Agreement shall be joint and se...
	11.8 Time of Essence.  Time is of the essence in the performance of .the provisions of this Agreement as to which time is an element.
	11.9 Waiver.  Failure by a party to insist upon the strict performance of any of the provisions of this Agreement by the other party, or the failure by a party to exercise its rights upon the default of the other party, shall not constitute a waiver o...
	11.10 No Third Party Beneficiaries.  This Agreement is made and entered into for the sole protection and benefit of the parties and their successors and assigns.  No other person shall have any right of action based upon any provision of this Agreement.
	11.11 Force Majeure.  Neither party shall be deemed to be in default where failure or delay in performance of any of its obligations under this Agreement is caused by floods, earthquakes, other Acts of God, fires, wars, riots or similar hostilities, s...
	11.12 Mutual Covenants.  The covenants contained herein are mutual covenants and also constitute conditions to the concurrent or subsequent performance by the party benefited thereby of the covenants to be performed hereunder by such benefited party.
	11.13 Successors in Interest.  The burdens of this Agreement shall be binding upon, and the benefits of this Agreement shall inure to, all successors in interest to the parties to this Agreement.  All provisions of this Agreement shall be enforceable ...
	11.14 Counterparts.  This Agreement may be executed by the parties in counterparts, which counterparts shall be construed together and have the same effect as if all of the parties had executed the same instrument.
	11.15 Jurisdiction and Venue.  Any action at law or in equity arising under this Agreement or brought by a party hereto for the purpose of enforcing, construing or determining the validity of any provision of this Agreement shall be filed and tried in...
	11.16 Project as a Private Undertaking.  It is specifically understood and agreed by and between the parties hereto that the development of the Project is a private development, that neither party is acting as the agent of the other in any respect her...
	11.17 Further Actions and Instruments.  Each of the parties shall cooperate with and provide reasonable assistance to the other to the extent contemplated hereunder in the performance of all obligations under this Agreement and the satisfaction of the...
	11.18 Eminent Domain.  No provision of this Agreement shall be construed to limit or restrict the exercise by CITY of its power of eminent domain.
	11.19 Agent for Service of Process.  In the event OWNER is not a resident of the State of California or it is an association, partnership or joint venture without a member, partner or joint venturer resident of the State of California, or it is a fore...
	11.20 Estoppel Certificate.  Within thirty (30) business days following a written request by any of the parties, the other party shall execute and deliver to the requesting party a statement certifying that (i) either this Agreement is unmodified and ...
	11.21 Authority to Execute.  The person or persons executing this Agreement on behalf of OWNER warrants and represents that he or she/they have the authority to execute this Agreement on behalf of his or her/their corporation, partnership or business ...
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	1. DEFINITIONS AND EXHIBITS.
	1.1 Definitions.  The following terms when used in this Agreement shall be defined as follows:
	1.1.1 “Agreement” means this Development Agreement.
	1.1.2 “CITY” means the City of Ontario, California, a California municipal corporation.
	1.1.3 “Construction Agreement” means that certain Agreement for the Financing and Construction of Phases I and II Infrastructure Improvements to Serve an Easterly Portion of the New Model Colony, entered into between the CITY and NMC Builders as of th...
	1.1.4 “Development” means the improvement of the Property for the purposes of completing the structures, improvements and facilities comprising the Project including, but not limited to: grading; the construction of public infrastructure and public fa...
	1.1.5 “Development Approvals” means all permits and other entitlements for use subject to approval or issuance by CITY in connection with development of the Property including, but not limited to:
	(a) general plans, specific plans and specific plan amendments;
	(b) tentative and final subdivision, and parcel maps and Development Plans;
	(c) development plan review.

	1.1.6 “Development Exaction” means any requirement of CITY in connection with or pursuant to any Land Use Regulation or Development Approval for the dedication of land, the construction of improvements or public facilities, or the payment of fees in o...
	1.1.7 “Development Impact Fee” means a monetary exaction, other than a tax or special assessment, whether characterized as a fee or a tax and whether established for a broad class of projects by legislation of general applicability or imposed on a spe...
	1.1.8 “Development Plan” means the Existing Development Approvals and the Existing Land Use Regulations applicable to development of the Property.
	1.1.9 “Effective Date” means the date that the ordinance approving this Agreement goes into effect.
	1.1.10 “Eucalyptus Avenue Water Loop” means the a.) Twenty-Four (24) inch water line Improvements along Eucalyptus Avenue from Archibald Avenue to Carpenter Avenue; b.) Twelve (12) inch water line Improvements along Carpenter Avenue from Eucalyptus Av...
	1.1.11 “Existing Development Approvals” means all Development Approvals approved or issued on or prior to the Effective Date.  Existing Development Approvals includes the Approvals incorporated herein as Exhibit “C” and all other Approvals which are a...
	1.1.12 “Existing Land Use Regulations” means all Land Use Regulations in effect on the date of the first reading of the Ordinance adopting and approving this Agreement.  Existing Land Use Regulations includes the Regulations incorporated herein as Exh...
	1.1.13 “General Plan” means The Ontario Plan adopted on January 26, 2010.
	1.1.14 “Improvement” or “Improvements” means those public improvements required to support the development of the Project as described in the Tentative Parcel Map conditions for Parcel Map No. 19904 as further described in Exhibit “F-1”, “F-1a”, “F-1b...
	1.1.15 “Land Use Regulations” means all ordinances, resolutions, codes, rules, regulations and official policies of CITY governing the development and use of land, including, without limitation, the permitted use of land, the density or intensity of u...
	(a) the conduct of businesses, professions, and occupations;
	(b) taxes and assessments;
	(c) the control and abatement of nuisances;
	(d) the granting of encroachment permits and the conveyance of similar rights and interests that provide for the use of or the entry upon public property;
	(e) the exercise of the power of eminent domain.

	1.1.16 “Mortgagee” means a mortgagee of a mortgage, a beneficiary under a deed of trust or any other security-device lender, and their successors and assigns.
	1.1.17 “Net MDD” means net maximum daily water demand
	1.1.18 “NMC Builders” means the consortium of investors and developers responsible for the construction of infrastructure within the New Model Colony incorporated as NMC Builders, LLC.
	1.1.19 “OWNER” means the persons and entities listed as owner on page 1 of this Agreement and their permitted successors in interest to all or any part of the Property.
	1.1.20 “Phase 2 Water EDUs” means the number of equivalent dwelling units or non-residential square footage assigned to OWNER upon payment to CITY of the Phase 2 Water Participation Fee for the Project and evidenced by the issuance by CITY of a Certif...
	1.1.21 “Phase 2 Water Improvements” means the future water infrastructure Improvements required for the issuance by CITY of the “Water Availability Equivalents” (WAE) for the Project.
	1.1.22 “Phase 2 Water Participation Fee” means the fee paid to City upon City approval of the first Development Entitlement for the Project, to fund the Property’s respective share of the projected costs of the design and construction of the Phase 2 W...
	1.1.23  “Project” means the development of the Property contemplated by the Development Plan, as such Plan may be further defined, enhanced or modified pursuant to the provisions of this Agreement.
	1.1.24 “Property” means the real property described on Exhibit “A” and shown on Exhibit “B” to this Agreement.
	1.1.25 “Reservations of Authority” means the rights and authority excepted from the assurances and rights provided to OWNER under this Agreement and reserved to CITY under Section 3.6 of this Agreement.
	1.1.26 “Amendment to the Construction Agreement” means the amendment to the Construction Agreement modifying the boundaries of the property in Exhibit A of such Construction Agreement to include the Property covered by this Agreement and to provide fo...
	1.1.27  “Specific Plan” means that certain specific plan adopted by the City Council, and entitled, “Colony Commerce Center East Specific Plan.”
	1.1.28 “Subsequent Development Approvals” means all discretionary Development Approvals required subsequent to the Effective Date in connection with development of the Property.
	1.1.29 “Subsequent Land Use Regulations” means any discretionary Land Use Regulations adopted and effective after the Effective Date of this Agreement.
	1.1.30 “Water Availability Equivalent (WAE)” means a designated portion of the total Net MDD made available through the construction of each Phase described in the Water Phasing Plan of the Construction Agreement.  The number of Water Availability Equ...

	1.2 Exhibits.  The following documents are attached to, and by this reference made a part of, this Agreement:

	2. GENERAL PROVISIONS.
	2.1 Binding Effect of Agreement.  The Property is hereby made subject to this Agreement.  Development of the Property is hereby authorized and shall be carried out only in accordance with the terms of this Agreement.
	2.2 Ownership of Property.  OWNER represents and covenants that it is the owner of the fee simple title to the Property or a portion thereof, or has the right to acquire fee simple title to the Property or a portion thereof from the current owner(s) t...
	2.3 Term.  The term of this Agreement shall commence on the Effective Date and shall continue for an initial term of ten (10) years thereafter unless this term is modified or extended pursuant to the provisions of this Agreement.  The term of this Agr...
	(a) OWNER provides at least 180 days written notice to CITY prior to expiration of the initial term; and
	(b) OWNER is not then in uncured default of this Agreement.

	2.4 Assignment.
	2.4.1 Right to Assign.  OWNER shall have the right to sell, transfer or assign the Property in whole or in part (provided that no such partial transfer shall violate the Subdivision Map Act, Government Code Section 66410, et seq.), to any person, part...
	(a) No sale, transfer or assignment of any right or interest under this Agreement shall be made unless made together with the sale, transfer or assignment of all or a part of the Property.  OWNER may be required to provide disclosure that the Property...
	(b) Concurrent with any such sale, transfer or assignment, or within fifteen (15) business days thereafter, OWNER shall notify CITY’s City Manager, in writing, of such sale, transfer or assignment and shall provide CITY with: (1) an executed agreement...
	(c) Any sale, transfer or assignment not made in strict compliance with the foregoing conditions shall constitute a default by OWNER under this Agreement.  Notwithstanding the failure of any purchaser, transferee or assignee to execute the agreement r...
	(d) Notwithstanding the foregoing OWNER shall have the right to assign this Agreement to an Owner Affiliate subject to the notice requirements to CITY as described in Paragraph (b) of Section 2.4.1. above.  The term Owner Affiliate shall mean any of t...
	(1) any general or limited partnership in which OWNER is the managing general partner.
	(2) any limited liability company in which OWNER is the managing member.


	2.4.2 Release of Transferring Owner.  Notwithstanding any sale, transfer or assignment, a transferring OWNER shall continue to be obligated under this Agreement unless such transferring owner is given a release in writing by CITY, which release shall ...
	(a) OWNER no longer has a legal or equitable interest in all or any part of the portion of the Property sold, transferred or assigned.
	(b) OWNER is not then in default under this Agreement.
	(c) OWNER has provided CITY with the notice and executed an agreement as required under Paragraph (b) of Subsection 2.4.1 above. .
	(d) The purchaser, transferee or assignee provides CITY with security equivalent to any security previously provided by OWNER (if any) to secure performance of its obligations hereunder which are to be performed upon portion of the Property sold, tran...

	2.4.3 Effect of Assignment and Release of Obligations.  In the event of a sale, transfer or assignment pursuant to the provisions of Section 2.4.2 above:
	(a) The assignee shall be liable for the performance of all obligations of OWNER with respect to transferred property, but shall have no obligations with respect to the portions of the Property, if any, not transferred (the “Retained Property”).
	(b) The owner of the Retained Property shall be liable for the performance of all obligations of OWNER with respect to Retained Property, but shall have no further obligations with respect to the transferred property.
	(c) The assignee’s exercise, use and enjoyment of the Property or portion thereof shall be subject to the terms of this Agreement to the same extent as if the assignee were the OWNER.

	2.4.4 Subsequent Assignment.  Any subsequent sale, transfer or assignment after an initial sale, transfer or assignment shall be made only in accordance with and subject to the terms and conditions of this Section 2.4.
	2.4.5 Termination of Agreement With Respect to Individual Lots Upon Sale to Public and Completion of Construction.  The provisions of Subsection 2.4.1 shall not apply to the sale or lease (for a period longer than one year) of any parcel which has bee...
	(a) The lot has been finally subdivided and individually (and not in “bulk”) sold or leased (for a period longer than one year) to a member of the public or other ultimate user; and,
	(b) A certificate of occupancy has been issued for a building on the parcel, and the fees set forth under Section 4 of this Agreement have been paid.

	2.4.6 Partial Assignment and Assumption. CITY and OWNER agree OWNER may partially assign obligations and rights under this Development Agreement, and all amendments hereto, to a purchaser, transferee or assignee of a lot, which has been subdivided sub...

	2.5 Amendment or Cancellation of Agreement.  This Agreement may be amended or cancelled in whole or in part only in the manner provided for in Government Code Section 65868.  Any amendment of this Agreement, which amendment has been requested by OWNER...
	2.6 Termination.  This Agreement shall be deemed terminated and of no further effect upon the occurrence of any of the following events:
	(a) Expiration of the stated term of this Agreement as set forth in Section 2.3.
	(b) Entry of a final judgment setting aside, voiding or annulling the adoption of the ordinance approving this Agreement.
	(c) The adoption of a referendum measure overriding or repealing the ordinance approving this Agreement.
	(d) Completion of the Project in accordance with the terms of this Agreement including issuance of all required occupancy permits and acceptance by CITY or applicable public agency of all required dedications.

	2.7 Notices.
	(a) As used in this Agreement, “notice” includes, but is not limited to, the communication of notice, request, demand, approval, statement, report, acceptance, consent, waiver, appointment or other communication required or permitted hereunder.
	(b) All notices shall be in writing and shall be considered given either: (i) when delivered in person, including, without limitation, by courier, to the recipient named below; or (ii) on the date of delivery shown on the return receipt, after deposit...
	Email: dpappas@goodwinlaw.com
	Either party may, by notice given at any time, require subsequent notices to be given to another person or entity, whether a party or an officer or representative of a party, or to a different address, or both.  Notices given before actual receipt of ...


	3. DEVELOPMENT OF THE PROPERTY.
	3.1 Rights to Develop.  Subject to the terms of this Agreement including the Reservations of Authority in Section 3.4, OWNER shall have a vested right to develop the Property in accordance with, and to the extent of, the Development Plan.  The Project...
	3.2 Effect of Agreement on Land Use Regulations.  Except as otherwise provided under the terms of this Agreement including the Reservations of Authority in Section 3.4, the rules, regulations and official policies governing permitted uses of the Prope...
	3.3 Timing of Development.  The parties acknowledge that OWNER cannot at this time predict when or the rate at which phases of the Property will be developed.  Such decisions depend upon numerous factors which are not within the control of OWNER, such...
	3.3.1 Infrastructure Improvement Exhibit. Attached hereto as Exhibits “F1, F-1a, F-1b, F-2, F-3, F-4, F-5 and F-6” collectively are a description of the Infrastructure Improvements needed for the development of the Property (“the Infrastructure Improv...

	3.4 Reservations of Authority.
	3.4.1 Limitations, Reservations and Exceptions.  Notwithstanding any other provision of this Agreement, the CITY shall not be prevented from applying new rules, regulations and policies upon the OWNER, nor shall a development agreement prevent the CIT...
	(a) Processing fees by CITY to cover costs of processing applications for development approvals or for monitoring compliance with any development approvals;
	(b) Procedural regulations relating to hearing bodies, petitions, applications, notices, findings, records and any other matter of procedure;
	(c) Regulations, policies and rules governing engineering and construction standards and specifications applicable to public and private improvements, including all uniform codes adopted by the CITY and any local amendments to those codes adopted by t...
	(d) Regulations that may conflict with this Agreement and the Development Plan but that are reasonably necessary to protect the occupants of the Project and/or of the immediate community from a condition perilous to their health or safety;
	(e) Regulations that do not conflict with those rules, regulations and policies set forth in this Agreement or the Development Plan and which do not impose additional obligations, costs, and expenses on Owner or the Project;
	(f) Regulations that may conflict but to which the OWNER consents.

	3.4.2 Subsequent Development Approvals.  This Agreement shall not prevent CITY, in acting on Subsequent Development Approvals, from applying Subsequent Land Use Regulations that do not conflict with the Development Plan and/or the Existing Development...
	3.4.3 Modification or Suspension by State or Federal Law.  In the event that State or Federal laws or regulations, enacted after the Effective Date of this Agreement, prevent or preclude compliance with one or more of the provisions of this Agreement,...
	3.4.4 Intent.  The parties acknowledge and agree that CITY is restricted in its authority to limit its police power by contract and that the foregoing limitations, reservations and exceptions are intended to reserve to CITY all of its police power whi...

	3.5 Public Works; Utilities.  If OWNER is required by this Agreement or a condition of project approval to construct any public works facilities which will be dedicated to CITY or any other public agency upon completion, and if required by applicable ...
	3.5.1 OWNER agrees that development of the Project shall require the construction of street improvements as described in Exhibit F-1a, including design and construction of street improvements on Merrill Avenue from Archibald Avenue to the Cucamonga Cr...
	To the extent that the Merrill Avenue Bridge Improvements are not constructed by others, OWNER agrees that, upon issuance of the required permits for the construction of the Merrill Avenue bridge Improvements by the County of San Bernardino and the Ar...
	3.5.3 OWNER agrees that development of the Property shall require either the extension of permanent master planned water utility Improvements as described in Exhibit F-2, including the construction of the Eucalyptus Avenue Water Loop consisting minima...
	3.5.3.1 OWNER agrees that either the extension of permanent master planned water utility Improvements or an alternative on-site water storage tank system acceptable to CITY, shall be required to provide sufficient fire flow to serve the Property. OWNE...
	3.5.3.2 OWNER and CITY agree that a determination shall be made by CITY, that others have initiated construction of the Eucalyptus Avenue Water Loop to serve the Project.  If CITY determines that others have not initiated construction of the Eucalyptu...
	a.) issuance of a building permit for any building or buildings where the total square footage of the buildings for the Project exceeds 1,100,000 Square Feet or;
	b.) within two (2) years of the issuance of a building permit for the first structure for the Project, whichever occurs first.
	3.5.3.3 CITY may also provide such determination prior to the above events if requested by OWNER and CITY concurs that the construction of the Eucalyptus Avenue Water Loop has been initiated by others.  If CITY has issued a building permit for any bui...
	3.5.3.4 If OWNER does not elect to construct the alternative on-site water storage system, CITY and OWNER agrees if the CITY determines that the Eucalyptus Avenue Water Loop has not been initiated or constructed by others and OWNER requests that the C...
	3.5.3.5 CITY agrees that a portion of the Eucalyptus Avenue Water Loop consisting of the portion of the Eucalyptus Avenue Water Loop along Eucalytpus Avenue from the connection at Archibald Avenue to Carpenter Avenue is eligible for DIF reimbursement....
	3.5.4 OWNER agrees that development of the Property requires the construction of connections to permanent master planned sewer Improvements as described in Exhibit F-3 which have been completed and accepted by City.    OWNER and CITY agree that the s...
	3.5.5 OWNER agrees that development of the Property shall require the extension of permanent master planned recycled water utility Improvements as described in Exhibit F-4 consisting generally of the construction of the extension of permanent master p...
	3.5.6 OWNER agrees that development of the Project shall require the construction of storm drain Improvements from the Property to the connection with the existing Storm Drain facilities in Archibald Avenue and in Merrill Avenue as described in Exhibi...
	3.5.7 OWNER agrees that development of the Project shall require the design and construction of Fiber Optic Communications Improvements in Merrill Avenue and Archibald Avenue as described in Exhibit F-6 to connect the Property to the Fiber Optic Commu...

	3.6 Acquisition of Offsite Provision of Real Property Interests.  In any instance where OWNER is required by any Development Approval or Land Use Regulation and the Construction Agreement to construct any public improvement on land not owned by OWNER ...
	3.6.1 CITY Acquisition of Non-Construction Agreement Offsite Property.  In the event OWNER is required to construct any public improvements on land not owned by OWNER, but such requirement is not based upon the Construction Agreement, Sections 3.6.1 a...
	3.6.2 Owner’s Option to Terminate Proceedings.  CITY shall provide written notice to OWNER no later than fifteen (15) days prior to making an offer to the owner of the Non-Construction Agreement Offsite Property.  At any time within that fifteen (15) ...

	3.7 Regulation by Other Public Agencies.  It is acknowledged by the parties that other public agencies not within the control of CITY possess authority to regulate aspects of the development of the Property separately from or jointly with CITY and thi...
	3.8 Tentative Parcel Maps; Extension.  With respect to applications by OWNER for tentative parcel maps for portions of the Property, CITY agrees that OWNER may file and process tentative maps in accordance with Chapter 4.5 (commencing with Section 664...
	3.9 Specific Plan Charge.  Pursuant to Government Code section 65456, the City Council may consider adopting a specific plan charge upon persons seeking CITY approvals that are required to be consistent with the Specific Plan.  Any such charges shall,...

	4. PUBLIC BENEFITS.
	4.1 Intent.  The parties acknowledge and agree that development of the Property will result in substantial public needs that will not be fully met by the Development Plan and further acknowledge and agree that this Agreement confers substantial privat...
	4.2 Development Impact Fees.
	4.2.1 Amount of Development Impact Fee.  Development Impact Fees (DIF) shall be paid by OWNER.  The Development Impact Fee amounts to be paid by OWNER shall be the amounts that are in effect at the time such amounts are due.   Nothing contained in thi...
	4.2.2 Time of Payment.  The Development Impact Fees required pursuant to Subsection 4.2.1 shall be paid to CITY prior to the issuance of building permit for each applicable residential or other building  (subject to the application/use of available fe...

	4.3 Responsibility for Construction of Public Improvements.
	4.3.1 Timely Construction of Public Infrastructure. The phasing of the area wide infrastructure construction within the Ontario Ranch area shall be as approved by the CITY.  OWNER shall be responsible for the timely construction and completion of all ...
	4.3.2   Availability and Use of Recycled Water. OWNER agrees that recycled water shall be available and utilized by OWNER for all construction-related water uses including prior to, and during, any grading of the Property.
	4.3.3 Construction of DIF Program Infrastructure   To the extent OWNER is required to construct and completes construction of public improvements that are included in CITY’s Development Impact Fee Program  CITY agrees that CITY shall issue DIF Credit ...

	4.4 Public Services Funding Fee.
	4.4.1 Requirement for Payment of Public Services Funding Fee.  In order to ensure that the adequate provision of public services, including without limitation, police, fire and other public safety services, are available to each Project in a timely ma...
	4.4.2 Public Services Funding Fee Amount. OWNER shall pay a Public Services Funding fee in a single installment payment in the amount of Sixty One Cents ($.61) per square foot of each non-residential building.  The single installment for non-residenti...

	4.5 Net MDD/Water Availability Equivalents.
	4.5.1 Effectiveness of Agreement.  Notwithstanding anything else set forth in this Agreement, CITY and OWNER each acknowledge, confirm, and agree, that (i) the City approval of this Agreement and (ii) the effectiveness of this Agreement, in each case,...
	4.5.2 Assigned Net MDD/Water Availability Equivalents. OWNER acknowledges that the City has agreed with NMC Builders to reserve exclusively for Members of NMC Builders, including OWNER, Net MDD made available through the construction of water system i...
	4.5.3 Requirement for NMC Builders LLC Membership as a Phase 2 Water Member.  OWNER and CITY agree that OWNER’s’ payment to CITY required by Section 4.5.4 below represents OWNER’s contribution to the funding required for the future construction of the...
	4.5.4 CITY issuance of Water Availability Equivalents.  Within 30 days after the effectiveness of this Development Agreement OWNER shall pay or have paid to City the applicable Phase 2 Water Participation Fee.  The Phase 2 Water Participation Fee shal...
	4.5.4.1 The parties acknowledge that OWNER is expected to receive assignment of a DIF credit Certificate in the Regional Water DIF category from an affiliated entity that has been issued by CITY.
	CITY and OWNER agree that OWNER may possess a Certificate of DIF Credit in the Regional Water DIF category previously issued by CITY to an affiliated entity.  CITY agrees that OWNER may utilize such Certificate of DIF Credit in the Regional Water DIF...
	4.5.5 Requirement for other Water System Improvements. A Certificate of Net MDD Availability is evidence only of available water capacity and does not satisfy any other conditions applicable to OWNER’s Project, including those relating to design and c...
	4.6 Compliance with Public Benefits Requirements.
	4.6.1 Failure to Provide Public Benefits.  In the event OWNER fails or refuses to comply with any  condition referenced in Section 4.1 through 4.5, or challenges (whether administratively or through legal proceedings) the imposition of such conditions...


	5. FINANCING OF PUBLIC IMPROVEMENTS.
	5.1 Financing Mechanism(s).  OWNER agrees that, prior to the recordation of any Parcel Map, the property subject to such Parcel Map shall be included in a CFD to finance City services through annual special taxes that will initially be $.30 per square...

	6. REVIEW FOR COMPLIANCE.
	6.1 Periodic and Special Reviews.
	6.1.1 Time for and Initiation of Periodic Review.  The CITY shall review this Agreement every twelve (12) months from the Effective Date in order to ascertain the good faith compliance by the OWNER with the terms of this Agreement.  The OWNER shall su...
	6.1.2 Initiation of Special Review. A special review may be called either by agreement between the parties or by initiation in one or more of the following ways:
	(a) Recommendation of the Planning staff;
	(b) Affirmative vote of at least four (4) members of the Planning Commission; or
	(c) Affirmative vote of at least three (3) members of the City Council.

	6.1.3 Notice of Special Review.  The City Manager shall begin the special review proceeding by giving notice that the CITY intends to undertake a special review of this Agreement to the OWNER.  Such notice shall be given at least ten (10) days in adva...
	6.1.4 Public Hearing.  The Planning Commission shall conduct a hearing at which the OWNER must demonstrate good faith compliance with the terms of this Agreement.  The burden of proof on this issue is upon the OWNER.
	6.1.5 Findings Upon Public Hearing.  The Planning Commission shall determine upon the basis of substantial evidence whether or not the OWNER has, for the period under review, complied in good faith with the terms and conditions of this Agreement.
	6.1.6 Procedure Upon Findings.
	(a) If the Planning Commission finds and determines on the basis of substantial evidence that the OWNER has complied in good faith with the terms and conditions of this Agreement during the period under review, the review for that period is concluded.
	(b) If the Planning Commission finds and determines on the basis of substantial evidence that the OWNER has not complied in good faith with the terms and conditions of this Agreement during the period under review, the Planning Commission may recommen...
	(c) The OWNER may appeal a determination pursuant to paragraph (b) to the City Council in accordance with the CITY's rule for consideration of appeals in zoning matters generally.


	6.2 Proceedings Upon Modification or Termination.  If, upon a finding under Section 6.1.6(b), the CITY determines to proceed with modification or termination of this Agreement, the CITY shall give notice to the property OWNER of its intention so to do...
	(a) The time and place of the hearing;
	(b) A statement as to whether or not the CITY proposes to terminate or to modify this Agreement; and
	(c) Other information that the CITY considers necessary to inform the OWNER of the nature of the proceeding.

	6.3 Hearing on Modification or Termination.  At the time and place set for the hearing on modification or termination, the OWNER shall be given an opportunity to be heard.  The OWNER shall be required to demonstrate good faith compliance with the term...
	6.4 Certificate of Agreement Compliance.  If, at the conclusion of a Periodic or Special Review, OWNER is found to be in compliance with this Agreement, CITY shall, upon written request by OWNER, issue a Certificate of Agreement Compliance (“Certifica...

	7. [RESERVED]
	8. DEFAULT AND REMEDIES.
	8.1 Remedies in General.  It is acknowledged by the parties that CITY would not have entered into this Agreement if it were to be liable in damages under this Agreement, or with respect to this Agreement or the application thereof.  In general, each o...
	(a) For any breach of this Agreement or for any cause of action which arises out of this Agreement; or
	(b) For the taking, impairment or restriction of any right or interest conveyed or provided under or pursuant to this Agreement; or
	(c) Arising out of or connected with any dispute, controversy or issue regarding the application or interpretation or effect of the provisions of this Agreement.

	8.2 Specific Performance.  The parties acknowledge that money damages and remedies at law generally are inadequate and specific performance and other non-monetary relief are particularly appropriate remedies for the enforcement of this Agreement and s...
	(a) Money damages are unavailable against CITY and OWNER as provided in Section 8.1 above.
	(b) Due to the size, nature and scope of the project, it may not be practical or possible to restore the Property to its natural condition once implementation of this Agreement has begun.  After such implementation, OWNER may be foreclosed from other ...

	8.3 Release.  Except for nondamage remedies, including the remedy of specific performance, OWNER, for itself, its successors and assignees, hereby releases the CITY, its officers, agents and employees from any and all claims, demands, actions, or suit...
	8.4 Termination or Modification of Agreement for Default of OWNER.  Subject to the provisions contained in Subsection 6.3 herein, CITY may terminate or modify this Agreement for any failure of OWNER to perform any material duty or obligation of OWNER ...
	8.5 Termination of Agreement for Default of CITY.  OWNER may terminate this Agreement only in the event of a default by CITY in the performance of a material term of this Agreement and only after providing written notice to CITY of default setting for...

	9. THIRD PARTY LITIGATION.
	9.1 General Plan and Specific Plan Litigation.  CITY has determined that this Agreement is consistent with its Comprehensive General Plan, as such General Plan exists as of the Effective Date (“General Plan”), and that the General Plan meets all requi...
	9.2 Third Party Litigation Concerning Agreement.  OWNER shall defend, at its expense, including attorneys’ fees, indemnify, and hold harmless CITY, its agents, officers and employees from any claim, action or proceeding against CITY, its agents, offic...
	9.3 Indemnity.  In addition to the provisions of 9.2 above, OWNER shall indemnify and hold CITY, its officers, agents, employees and independent contractors free and harmless from any liability whatsoever, based or asserted upon any act or omission of...
	9.4 Environment Assurances.  OWNER shall indemnify and hold CITY, its officers, agents, and employees free and harmless from any liability, to the extent based or asserted, upon any act or omission of OWNER, its officers, agents, employees, subcontrac...
	9.5 Reservation of Rights.  With respect to Sections 9.2, 9.3 and 9.4 herein, CITY reserves the right to either (1) approve the attorney(s) which OWNER selects, hires or otherwise engages to defend CITY hereunder, which approval shall not be unreasona...
	9.6 Survival.  The provisions of this Sections 9.1 through 9.6, inclusive, shall survive the termination of this Agreement.

	10. MORTGAGEE PROTECTION.
	10.1 Mortgagee Protection.  The parties hereto agree that this Agreement shall not prevent or limit OWNER, in any manner, at OWNER’s sole discretion, from encumbering the Property or any portion thereof or any improvement thereon by any mortgage, deed...
	(a) Neither entering into this Agreement nor a breach of this Agreement shall defeat, render invalid, diminish or impair the lien of any mortgage on the Property made in good faith and for value, unless otherwise required by law.
	(b) The Mortgagee of any mortgage or deed of trust encumbering the Property, or any part thereof, which Mortgagee, has submitted a request in writing to the CITY in the manner specified herein for giving notices, shall be entitled to receive written n...
	(c) If CITY timely receives a request from a Mortgagee requesting a copy of any notice of default given to OWNER under the terms of this Agreement, CITY shall provide a copy of that notice to the Mortgagee within ten (10) days of sending the notice of...
	(d) Any Mortgagee who comes into possession of the Property, or any part thereof, pursuant to foreclosure of the mortgage or deed of trust, or deed in lieu of such foreclosure, shall take the Property, or part thereof, subject to the terms of this Agr...
	(e) In the event of a default by Owner, any Mortgagee shall have the right to remedy, or cause to be remedied, such default within sixty (60) days following the later to occur of (i) the date of Mortgagee's receipt of the notice referred to in Section...


	11. MISCELLANEOUS PROVISIONS.
	11.1 Recordation of Agreement.  This Agreement and any amendment or cancellation thereof shall be recorded with the San Bernardino County Recorder by the City Clerk within the ten (10) days after the CITY executes this Agreement, as required by Sectio...
	11.2 Entire Agreement.  This Agreement sets forth and contains the entire understanding and agreement of the parties, and there are no oral or written representations, understandings or ancillary covenants, undertakings or agreements which are not con...
	11.3 Severability.  If any term, provision, covenant or condition of this Agreement shall be determined invalid, void or unenforceable, the remainder of this Agreement shall not be affected thereby to the extent such remaining provisions are not rende...
	11.4 Interpretation and Governing Law.  This Agreement and any dispute arising hereunder shall be governed and interpreted in accordance with the laws of the State of California.  This Agreement shall be construed as a whole according to its fair lang...
	11.5 Section Headings.  All section headings and subheadings are inserted for convenience only and shall not affect any construction or interpretation of this Agreement.
	11.6 Singular and Plural.  As used herein, the singular of any word includes the plural.
	11.7 Joint and Several Obligations.  Subject to Section 2.4, if at any time during the term of this Agreement the Property is owned, in whole or in part, by more than one owner, all obligations of such owners under this Agreement shall be joint and se...
	11.8 Time of Essence.  Time is of the essence in the performance of .the provisions of this Agreement as to which time is an element.
	11.9 Waiver.  Failure by a party to insist upon the strict performance of any of the provisions of this Agreement by the other party, or the failure by a party to exercise its rights upon the default of the other party, shall not constitute a waiver o...
	11.10 No Third Party Beneficiaries.  This Agreement is made and entered into for the sole protection and benefit of the parties and their successors and assigns.  No other person shall have any right of action based upon any provision of this Agreement.
	11.11 Force Majeure.  Neither party shall be deemed to be in default where failure or delay in performance of any of its obligations under this Agreement is caused by floods, earthquakes, other Acts of God, fires, wars, riots or similar hostilities, s...
	11.12 Mutual Covenants.  The covenants contained herein are mutual covenants and also constitute conditions to the concurrent or subsequent performance by the party benefited thereby of the covenants to be performed hereunder by such benefited party.
	11.13 Successors in Interest.  The burdens of this Agreement shall be binding upon, and the benefits of this Agreement shall inure to, all successors in interest to the parties to this Agreement.  All provisions of this Agreement shall be enforceable ...
	11.14 Counterparts.  This Agreement may be executed by the parties in counterparts, which counterparts shall be construed together and have the same effect as if all of the parties had executed the same instrument.
	11.15 Jurisdiction and Venue.  Any action at law or in equity arising under this Agreement or brought by a party hereto for the purpose of enforcing, construing or determining the validity of any provision of this Agreement shall be filed and tried in...
	11.16 Project as a Private Undertaking.  It is specifically understood and agreed by and between the parties hereto that the development of the Project is a private development, that neither party is acting as the agent of the other in any respect her...
	11.17 Further Actions and Instruments.  Each of the parties shall cooperate with and provide reasonable assistance to the other to the extent contemplated hereunder in the performance of all obligations under this Agreement and the satisfaction of the...
	11.18 Eminent Domain.  No provision of this Agreement shall be construed to limit or restrict the exercise by CITY of its power of eminent domain.
	11.19 Agent for Service of Process.  In the event OWNER is not a resident of the State of California or it is an association, partnership or joint venture without a member, partner or joint venturer resident of the State of California, or it is a fore...
	11.20 Estoppel Certificate.  Within thirty (30) business days following a written request by any of the parties, the other party shall execute and deliver to the requesting party a statement certifying that (i) either this Agreement is unmodified and ...
	11.21 Authority to Execute.  The person or persons executing this Agreement on behalf of OWNER warrants and represents that he or she/they have the authority to execute this Agreement on behalf of his or her/their corporation, partnership or business ...
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	EXHIBIT A
	PUBLIC DISCLOSURES RELATING TO CONDUIT REVENUE OBLIGATIONS
	This document has been made available to the public at the Meeting of the City Council.
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	RESOLUTION NO. ________
	The City Clerk of the City of Ontario shall certify as to the adoption of this Resolution.






