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ORDINANCE NO. 3052

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ONTARIO,
CALIFORNIA, APPROVING A DEVELOPMENT AGREEMENT BETWEEN
THE CITY OF ONTARIO AND ROSEVILLE NMC, LLC, FILE NO.
PDA15-006, TO ESTABLISH THE TERMS AND CONDITIONS FOR
DEVELOPMENT OF UP TO 118 RESIDENTIAL UNITS (TT 19909) ON
26.81 ACRES WITHIN PLANNING AREA 28 OF THE SUBAREA 29
SPECIFIC PLAN, LOCATED ON THE AT THE NORTHWEST CORNER
OF HAVEN AVENUE AND PARK VIEW STREET, AND MAKING
FINDINGS IN SUPPORT THEREOF (APN: 0218-321-30).

WHEREAS, California Government Code Section 65864 now provides, in
pertinent part, as follows:

“The Legislature finds and declares that:

(@)  Thelack of certainty in the approval process of development projects
can result in a waste of resources, escalate the cost of housing and other developments
to the consumer, and discourage investment in and commitment to comprehensive
planning which would make maximum efficient utilization of resources at the least
economic cost to the public.

(b)  Assurance to the Applicant for a development project that upon
approval of the project, the Applicant may proceed with the project in accordance with
existing policies, rules and regulations, and subject to conditions of approval, will
strengthen the public planning process, encourage private participation in comprehensive
planning, and reduce the economic costs of development.”

WHEREAS, California Government Code Section 65865 provides, in pertinent
part, as follows:

“Any city ... may enter into a Development Agreement with any person
having a legal or equitable interest in real property for the development of such
property as provided in this article ...”

WHEREAS, California Government Code Section 65865.2. provides, in part, as
follows:

“A Development Agreement shall specify the duration of the Agreement, the
permitted uses of the property, the density of intensity of use, the maximum height
and size of proposed buildings, and provisions for reservation or dedication of land
for public purposes. The Development Agreement may include conditions, terms,
restrictions, and requirements for subsequent discretionary actions, provided that
such conditions, terms, restrictions, and requirements for discretionary actions
shall not prevent development of the land for the uses and to the density of intensity
of development set forth in this Agreement ...”
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WHEREAS, on the 4™ day of April 1995, the City Council of the City of Ontario
adopted Resolution No. 95-22 establishing procedures and requirements whereby the
City of Ontario may consider Development Agreements.

WHEREAS, on the 10" day of September 2002, the City Council of the City of
Ontario adopted Resolution No. 2002-100 which revised the procedures and
requirements whereby the City of Ontario may consider Development Agreements; and

WHEREAS, attached to this Ordinance, marked Exhibit “A” and incorporated
herein by this reference, is the proposed Development Agreement between Roseville
NMC, LLC, and the City of Ontario, File No. PDA15-006, concerning those 26.81 acres
of land within Planning Area 28 of the Subarea 29 Specific Plan, located on the northwest
corner of Haven Avenue and Park View Street and as legally described in the attached
Development Agreement. Hereinafter in this Resolution, the Development Agreement is
referred to as the “Development Agreement”; and

WHEREAS, on the 19" day of October 2006, the City Council of the City of Ontario
certified the Subarea 29 Specific Plan EIR (SCH #2004011009); and

WHEREAS, on the 7™ day of November 2006, the City Council of the City of
Ontario adopted Ordinance No. 2845 approving the Subarea 29 Specific Plan; and

WHEREAS, on the 26™ day of April 2016, the Planning Commission of the City of
Ontario conducted a hearing to consider the Agreement and concluded said hearing on
that date. After considering the public testimony, the Planning Commission voted 5 to 0
to recommend approval (Resolution No. PC16-018) of the Development Agreement to
the City Council; and

WHEREAS, the environmental impacts of this project were previously analyzed in
an addendum to the Subarea 29 Specific Plan EIR (SCH# 2004011009) that was adopted
by the City Council on April 21, 2015. This application is consistent with the previously
adopted addendum and introduces no new significant environmental impacts. All
previously adopted mitigation measures shall be a condition of project approval and are
incorporated herein by reference; and

WHEREAS, on May 17, 2016, the City Council of the City of Ontario conducted a
public hearing to consider the Agreement and concluded said hearing on that date; and

WHEREAS, all legal prerequisites to the adoption of this Ordinance have occurred.

NOW, THEREFORE, IT IS HEREBY FOUND, DETERMINED, AND ORDAINED
by the City Council of the City of Ontario, as follows:

SECTION 1. Based upon substantial evidence presented to the City Council
during the above-referenced hearing on May 17, 2016, including written and oral staff
reports, together with public testimony, the City Council hereby specifically finds as
follows:
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a. The Development Agreement applies to 26.81 acres of land located
at the northwest corner of Haven Avenue and Parkview Street within Planning Area 28
(Conventional Medium Lot Residential) of the Subarea 29 Specific Plan, and is presently
vacant and previously used for dairy and agricultural uses; and

b. The property to the north of the Project Site is within Planning Area
29 (Conventional Medium Lot Residential) of the Subarea 29 Specific Plan, and is
presently vacant and previously used for dairy and agricultural uses. The property to the
east is within the Specific Plan (Ag Preserve) zoning district, and is presently vacant and
previously used for dairy and agricultural uses. The property to the south is within
Planning Area 27 (Cluster Home Residential) of the Subarea 29 Specific Plan, and is
presently vacant and previously used for dairy and agricultural uses. The property to the
west is within the SCE Corridor/Easement of the Subarea 29 Specific Plan, and is
developed as an SCE Easement; and

C. The Development Agreement establishes parameters for the
development of Tentative Tract 19909 within Planning Area 28 of the Subarea 29 Specific
Plan for residential development. The Development Agreement also grants Roseville
NMC, LLC, the right to develop, the ability to quantify the fees; and establish the terms
and conditions that apply to those projects. These terms and conditions are consistent
with The Ontario Plan Policy Plan (General Plan), design guidelines and development
standards for the Subarea 29 Specific Plan.

d. The Development Agreement focuses on 26.81 acres, consisting of
Tentative Tract Map 19909, which subdivides 26.81 acres of land into 118 residential lots
and 17 lettered lots within Planning Area 28; and

e. The Development Agreement will provide for the development of up
to 118 residential units as established for Planning Area 28 of the Subarea 29 Specific
Plan; and

f. The Development Agreement has been prepared in conformance
with the goals and policies of The Ontario Plan Policy Plan (General Plan); and

g. The Development Agreement does not conflict with the Land Use
Policies of The Ontario Plan Policy Plan (General Plan) and will provide for development,
within the district, in a manner consistent with the Policy Plan and with related
development; and

h. This Development Agreement will promote the goals and objectives
of the Land Use Element of the Policy Plan; and,

i. This Development Agreement will not be materially injurious or
detrimental to the adjacent properties and will have a significant impact on the
environment or the surrounding properties but the benefits of the project outweighs the
potential environmental impacts and the mitigation of these impacts were addressed in
the Subarea 29 Specific Plan EIR certified by the City Council on October 19, 2006.
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SECTION 2. Based upon the substantial evidence presented to the City
Council during the above-referenced hearing and upon the specific findings set forth in
paragraphs 1 and 2 above, this Council hereby concludes as follows:

a. The subject property is suitable for the uses permitted in the
proposed district in terms of access, size, and compatibility with existing land use in the
surrounding area; and

b. The proposed Development Agreement will have significant impacts
on the environment or the surrounding properties but the benefits of the project outweighs
the potential environmental impacts and the environmental impacts have been
adequately addressed in the Subarea 29 Specific Plan EIR (SCH# 2004011009); and

C. The proposed Development Agreement is in conformance with The
Ontario Plan Policy Plan (General Plan).

SECTION 3. Based upon the findings and conclusions set forth in Sections 1
above, the City Council hereby approves the Development Agreement (File No.
PDA15-006DA).

SECTION 4. Indemnification. The Applicant shall agree to defend, indemnify
and hold harmless, the City of Ontario or its agents, officers, and employees from any
claim, action or proceeding against the City of Ontario or its agents, officers or employees
to attack, set aside, void or annul this approval. The City of Ontario shall promptly notify
the applicant of any such claim, action or proceeding, and the City of Ontario shall
cooperate fully in the defense.

SECTION 5. Custodian of Records. The documents and materials that
constitute the record of proceedings on which these findings have been based are located
at the City of Ontario City Hall, 303 East “B” Street, Ontario, California 91764. The
custodian for these records is the City Clerk of the City of Ontario.

SECTION 6. Severability. If any section, sentence, clause or phrase of this
Ordinance or the application thereof to any entity, person or circumstance is held for any
reason to be invalid or unconstitutional, such invalidity or unconstitutionality shall not affect
other provisions or applications of this Ordinance which can be given effect without the invalid
provision or application, and to this end the provisions of this Ordinance are severable. The
People of the City of Ontario hereby declare that they would have adopted this Ordinance and
each section, sentence, clause or phrase thereof, irrespective of the fact that any one or more
section, subsections, sentences, clauses or phrases be declared invalid or unconstitutional.

SECTION 7. Effective Date. This Ordinance shall become effective 30 days
following its adoption.

SECTION 8. Publication and Posting. The Mayor shall sign this Ordinance and
the City Clerk shall certify as to the adoption and shall cause a summary thereof to be
published at least once, in a newspaper of general circulation in the City of Ontario, California
within fifteen (15) days of the adoption. The City Clerk shall post a certified copy of this
ordinance, including the vote for and against the same, in the Office of the City Clerk, in
accordance with Government Code Section 36933.
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PASSED, APPROVED, AND ADOPTED this 7 day of June 2016.

/{ﬂ/)/’“

PAUL STLEON, MAYOR ]’

ATTEST:

M/,’//L O/// /L&/Zd

SHEILA MAUTZ, CITY-CLERK

APPROVED AS TO FORM:

o

BEST BEST & KRIEGER LLP
CITY ATTORNEY
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STATE OF CALIFORNIA )
COUNTY OF SAN BERNARDINO )
CITY OF ONTARIO )

I, SHEILA MAUTZ, City Clerk of the City of Ontario, DO HEREBY CERTIFY that foregoing
Ordinance No. 3052 was duly introduced at a regular meeting of the City Council of the
City of Ontario held May 17, 2016 and adopted at the regular meeting held June 7, 2016,
by the following roll call vote, to wit:

AYES: MAYOR/COUNCIL MEMBERS: LEON, DORST-PORADA, WAPNER,
BOWMAN AND AVILA

NOES: COUNCIL MEMBERS: NONE

ABSENT:  COUNCIL MEMBERS: NONE

Qéé{éé/ﬂ OM vee

SHEILA MAUTZ, CITY-CLERR

(SEAL)

I hereby certify that the foregoing is the original of Ordinance No. 3052 duly passed and
adopted by the Ontario City Council at their regular meeting held June 7, 2016 and that
Summaries of the Ordinance were published on May 24, 2016 and June 14, 2016 in the
Inland Valley Daily Bulletin newspaper.

O%J Z/f; OM /lfjj ,

“SHEILA MAUTZ, CHY C@ﬁK

(SEAL)
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EXHIBIT A

RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

City of Ontario

303 East “B” Street

Ontario California, California 91764
Attn: City Clerk

Exempt from Fees Per Gov. Code § 6301

Space above this line for Recorder’s Use Only

DEVELOPMENT AGREEMENT
By and Between
City of Ontario, a California municipal corporation,
and

Roseville NMC, LLC,

a Florida limited liability company

June 7, 2016

San Bernardino County, California

99999.91145\24533806.1
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DEVELOPMENT AGREEMENT NO. PDA15-006

This Development Agreement (hereinafter “Agreement”) is entered into effective
as of the 7™ day of June, 2016, by and among the City of Ontario, a California municipal
corporation (hereinafter “CITY”), and Roseville NMC, LLC, a Florida limited liability
company (hereinafter “OWNER”):

RECITALS

WHEREAS, CITY is authorized to enter into binding development agreements
with persons having legal or equitable interests in real property for the development of
such property, pursuant to Section 65864, et seq. of the Government Code; and

WHEREAS, OWNER has requested CITY to enter into a development
agreement and proceedings have been taken in accordance with the rules and
regulations of CITY; and

WHEREAS, by electing to enter into this Agreement, CITY shall bind future City
Councils of CITY by the obligations specified herein and limit the future exercise of
certain governmental and proprietary powers of CITY; and

WHEREAS, the terms and conditions of this Agreement have undergone
extensive review by CITY and the City Council and have been found to be fair, just and
reasonable; and

WHEREAS, the best interests of the citizens of the CITY and the public health,
safety and welfare will be served by entering into this Agreement; and

WHEREAS, all of the procedures of the California Environmental Quality Act
have been met with respect to the Project and the Agreement in that Subarea 29
Specific Plan (State Clearinghouse No. 2004011009) (the “FEIR”). The City Council
found and determined that the FEIR was prepared in accordance with the requirements
of the California Environmental Quality Act and adequately describes the impacts of the
project described in the FEIR, which included consideration of this Agreement; and

WHEREAS, this Agreement and the Project are consistent with the CITY’s
Comprehensive General Plan and the Subarea 29 Specific Plan; and

WHEREAS, all actions taken and approvals given by CITY have been duly taken
or approved in accordance with all applicable legal requirements for notice, public
hearings, findings, votes, and other procedural matters; and

WHEREAS, development of the Property in accordance with this Agreement will
provide substantial benefits to CITY and will further important policies and goals of
CITY; and

WHEREAS, this Agreement will eliminate uncertainty in planning and provide for
the orderly development of the Property, ensure progressive installation of necessary
improvements, provide for public services appropriate to the development of the Project,

2
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and generally serve the purposes for which development agreements under Sections
65864 et seq. of the Government Code are intended; and

WHEREAS, OWNER has incurred and will in the future incur substantial costs in
order to assure development of the Property in accordance with this Agreement; and

WHEREAS, OWNER has incurred and will in the future incur substantial costs in
excess of the generally applicable requirements in order to assure vesting of legal rights
to develop the Property in accordance with this Agreement.

WHEREAS, the Property is located in an area of the City of Ontario that has
been known as the “New Model Colony” area and the New Model Colony area has now
been renamed as “Ontario Ranch.”

COVENANTS

NOW, THEREFORE, in consideration of the above recitals and of the mutual
covenants hereinafter contained and for other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the parties agree as follows:

1l DEFINITIONS AND EXHIBITS.

1.1 Definitions. The following terms when used in this Agreement shall be defined
as follows:

1.1.1 “Agreement” means this Development Agreement.

1.1.2 “CITY” means the City of Ontario, California, a California municipal
corporation.

1.1.3 “Construction Agreement” means that certain Agreement for the Financing
and Construction of Phases | and Il Infrastructure Improvements to Serve an Easterly
Portion of the New Model Colony, entered into between the CITY and NMC Builders as
of the 4th day of October, 2005, and all amendments thereto and “Construction
Agreement Amendment” means that First Amended and Restated Agreement for the
Financing and Construction of Limited Infrastructure Improvements to Serve and
Easterly Portion of the New Model Colony entered into between the CITY and NMC
Builders as of the 215t day of August 2012.

1.1.4 “Development” means the improvement of the Property for the purposes
of completing the structures, improvements and facilities comprising the Project
including, but not limited to: grading; the construction of public infrastructure and public
facilities related to the Project whether located within or outside the Property; the
construction of buildings and structures; and the installation of landscaping.
“‘Development” does not include the maintenance, repair, reconstruction or
redevelopment of any building, structure, improvement or facility after the construction
and completion thereof.

99999.91145\24533806.1
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1.1.5 “Development Approvals” means all permits and other entitlements for use
subject to approval or issuance by CITY in connection with development of the Property
including, but not limited to:

(@)  specific plans and specific plan amendments;
(b)  tentative and final subdivision and parcel maps;
(c) development plan review;

(d)  conditional use permits (including model home use permits), public
use permits and plot plans;

(e) zoning;
(F) grading and building permits.

1.1.6 “Development Exaction” means any requirement of CITY in connection
with or pursuant to any Land Use Regulation or Development Approval for the
dedication of land, the construction of improvements or public facilities, or the payment
of fees in order to lessen, offset, mitigate or compensate for the impacts of development
on the environment or other public interests.

1.1.7 “Development Impact Fee” means a monetary exaction, other than a tax
or special assessment, whether characterized as a fee or a tax and whether established
for a broad class of projects by legislation of general applicability or imposed on a
specific project on an ad hoc basis, that is charged by a local agency to the applicant in
connection with approval of a development project for the purpose of defraying all or a
portion of the cost of public facilities related to the development project, and, for
purposes of this Agreement only, includes fees collected under development
agreements adopted pursuant to Article 2.5 of the Government Code (commencing with
Section 65864) of Chapter 4. For purposes of this Agreement only, "Development
Impact Fee" shall not include processing fees and charges imposed by CITY to cover
the estimated actual costs to CITY of processing applications for Development
Approvals or for monitoring compliance with any Development Approvals granted or
issued, including, without limitation, fees for zoning variances; zoning changes; use
permits; building inspections; building permits; filing and processing applications and
petitions filed with the local agency formation commission or conducting preliminary
proceedings or proceedings under the Cortese-Knox-Hertzberg Local Government
Reorganization Act of 2000, Division 3 (commencing with Section 56000) of Title 5 of
the Government Code; the processing of maps under the provisions of the Subdivision
Map Act, Division 2 (commencing with Section 66410) of Title 7 of the Government
Code; or planning services under the authority of Chapter 3 (commencing with Section
65100) of Division 1 of Title 7 of the Government Code, fees and charges as described
in Sections 51287, 56383, 57004, 65104, 65456, 65863.7, 65909.5, 66013, 66014, and
66451.2 of the Government Code, Sections 17951, 19132.3, and 19852 of the Health
and Safety Code, Section 41901 of the Public Resources Code, and Section 21671.5 of
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the Public Utilities Code, as such codes may be amended or superceded, including by
amendment or replacement.

1.1.8 “Development Plan” means the Existing Development Approvals and the
Existing Land Use Regulations applicable to development of the Property.

1.1.9 “Effective Date” means the date that the ordinance approving this
Agreement goes into effect.

1.1.10 “Existing Development Approvals” means all Development Approvals
approved or issued prior to the Effective Date. Existing Development Approvals
includes the Approvals incorporated herein as Exhibit “C” and all other Approvals which
are a matter of public record on the Effective Date.

1.1.11 “Existing Land Use Regulations” means all Land Use Regulations in effect
on the Effective Date. Existing Land Use Regulations includes the Regulations
incorporated herein as Exhibit “D” and all other Land Use Regulations that are in effect
and a matter of public record on the Effective Date.

1.1.12 “Improvement” or “Improvements” means those public improvements
required to support the development of the Project as described in the Tract Map
conditions for Tract No. 19909 and as further described in Exhibit “F” (the “Infrastructure
Improvements Exhibit”).

1.1.13 “General Plan” means the General Plan adopted on January 27, 2010.

1.1.14 “Land Use Regulations” means all ordinances, resolutions, codes, rules,
regulations and official policies of CITY governing the development and use of land,
including, without limitation, the permitted use of land, the density or intensity of use,
subdivision requirements, timing and phasing of development, the maximum height and
size of buildings, the provisions for reservation or dedication of land for public purposes,
and the design, improvement and construction standards and specifications applicable
to the development of the Property. “Land Use Regulations” does not include any CITY
ordinance, resolution, code, rule, regulation or official policy, governing:

(@) the conduct of businesses, professions, and occupations;
(b) taxes and assessments;
(c) the control and abatement of nuisances;

(d) the granting of encroachment permits and the conveyance of
similar rights and interests that provide for the use of or the entry upon public property;

(e) the exercise of the power of eminent domain.
1.1.15“Mortgagee” means a mortgagee of a mortgage, a beneficiary under a

deed of trust or any other security-device lender, and their successors and assigns.

-5-
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1.1.16 “Model Units” means a maximum of six (6) units constructed by OWNER
prior to the construction of any Production units and not offered for sale and occupancy
for a period of time after the issuance of permits for Production Units.

1.1.17 “OWNER” means the persons and entities listed as owner on page 1 of
this Agreement and their permitted successors in interest to all or any part of the
Property.

1.1.18 “Production Unit(s)” means all units constructed for sale and occupancy by
OWNER and excludes a specified number of Model Units constructed by OWNER for
promotion of sales.

1.1.19 “Project” means the development of the Property contemplated by the
Development Plan, as such Plan may be further defined, enhanced or modified
pursuant to the provisions of this Agreement.

1.1.20 “Property” means the real property described on Exhibit “A” and shown on
Exhibit “B” to this Agreement.

1.1.21 “Reservations of Authority” means the rights and authority excepted from
the assurances and rights provided to OWNER under this Agreement and reserved to
CITY under Section 3.6 of this Agreement.

1.1.22 “Specific Plan” means that certain specific plan adopted by the City
Council, and entitled, “Subarea 29 Specific Plan.”

1.1.23 "Storm Water Treatment Capacity Availability” means a designated portion
of the total Storm Water Treatment Capacity Availability made available through the
completion of construction of a Phase of regional storm water treatment facilities by the
NMC Builders, LLC, as described in the Construction Agreement Amendment. The
amount, in acres, of Storm Water Treatment Capacity Availability required for the
issuance of a grading permit shall be based upon the factors and assumptions listed in
the Construction Agreement Amendment.

1.1.24 “Subsequent Development Approvals” means all Development Approvals
required subsequent to the Effective Date in connection with development of the
Property.

1.1.25“Subsequent Land Use Regulations” means any Land Use Regulations
adopted and effective after the Effective Date of this Agreement.

1.1.26 “Water Availability Equivalent (WAE)” means a designated portion of the
total Net Maximum Daily Demand (“MDD”) made available through the construction of
each Phase described in the Water Phasing Plan of the Construction Agreement. The
number of Water Availability Equivalents (of portions thereof) required for the issuance
of each building permit shall be based upon water demand factors and assumptions
listed in the Construction Agreement and Construction Agreement Amendment as
“Water Availability Equivalents by Land Use” for each land use category.

-6-
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1.2 Exhibits. The following documents are attached to, and by this reference
made a part of, this Agreement:

Exhibit “A” — Legal Description of the Property.
Exhibit “B” — Map showing Property and its location.
Exhibit “C” — Existing Development Approvals.
Exhibit “D” — Existing Land Use Regulations.
Exhibit “E” — Reserved (Not Used)

Exhibit “F” — Infrastructure Improvements Exhibits

2. GENERAL PROVISIONS.

2.1 Binding Effect of Agreement. The Property is hereby made subject to this
Agreement. Development of the Property is hereby authorized and shall be carried out
only in accordance with the terms of this Agreement.

2.2 Ownership of Property. OWNER represents and covenants that it is the
owner of the fee simple title to the Property or a portion thereof, or has the right to
acquire fee simple title to the Property or a portion thereof from the current owner(s)
thereof. To the extent OWNER does not own fee simple title to the Property, OWNER
shall obtain written consent from the current fee owner of the Property agreeing to the
terms of this Agreement and the recordation thereof.

2.3 Term. The term of this Agreement shall commence on the Effective Date and
shall continue for an initial term of ten (10) years thereafter unless this term is modified
or extended pursuant to the provisions of this Agreement. The term of this Agreement
may be extended for an additional five (5) years following expiration of the initial ten (10)
year term, provided the following have occurred:

(@) OWNER provides at least 180 days written notice to CITY prior to
expiration of the initial term; and

(b) In non-mixed use projects, the OWNER shall have obtained, as
applicable, building permits for at least forty percent (40%) of the actual number of
residential units permitted under this Agreement; and

(c) OWNER is not then in uncured default of this Agreement.

24  Assignment.

241 Right to Assign. OWNER shall have the right to sell, transfer or
assign the Property in whole or in part (provided that no such partial transfer shall
violate the Subdivision Map Act, Government Code Section 66410, et seq.), to any
person, partnership, limited liability company, joint venture, firm or corporation at any

-7-
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time during the term of this Agreement; provided, however, that any such sale, transfer
or assignment shall include the assignment and assumption of the rights, duties and
obligations arising under or from this Agreement and be made in strict compliance with
the following:

(a) No sale, transfer or assignment of any right or interest under this
Agreement shall be made unless made together with the sale, transfer or assignment of
all or a part of the Property.

(b) Concurrent with any such sale, transfer or assignment, or within
fifteen (15) business days thereafter, OWNER shall notify CITY’s City Manager, in
writing, of such sale, transfer or assignment and shall provide CITY with: (1) an
executed agreement, in a form reasonably acceptable to CITY, by the purchaser,
transferee or assignee and providing therein that the purchaser, transferee or assignee
expressly and unconditionally assumes all the duties and obligations of OWNER under
this Agreement with respect to the portion of the Property so sold, transferred or
assigned; and (2) the payment of the applicable processing charge to cover the CITY’s
review and consideration of such sale, transfer or assignment.

(c) Any sale, transfer or assignment not made in strict compliance with
the foregoing conditions shall constitute a default by OWNER under this Agreement.
Notwithstanding the failure of any purchaser, transferee or assignee to execute the
agreement required by Paragraph (b) of this Subsection 2.4.1, the burdens of this
Agreement shall be binding upon such purchaser, transferee or assignee, but the
benefits of this Agreement shall not inure to such purchaser, transferee or assignee until
and unless such agreement is executed. The City Manager shall have the authority to
review, consider and either approve, conditionally approve, or deny any proposed sale,
transfer or assignment that is not made in compliance with this Section 2.4.

242 Release of Transferring Owner. Notwithstanding any sale, transfer
or assignment, a transferring OWNER shall continue to be obligated under this
Agreement unless such transferring owner is given a release in writing by CITY, which
release shall be provided by CITY upon the full satisfaction by such transferring owner
of the following conditions:

(a) OWNER no longer has a legal or equitable interest in all or any part of the
portion of the Property sold, transferred or assigned.

(b) OWNER is not then in default under this Agreement.

(c) OWNER has provided CITY with the notice and executed agreement
required under Paragraph (b) of Subsection 2.4.1 above.

(d)  The purchaser, transferee or assignee provides CITY with security
equivalent to any security previously provided by OWNER to secure performance of its
obligations hereunder.

99999.91145\24533806.1
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24.3 Effect of Assignment and Release of Obligations. In the event of a
sale, transfer or assignment pursuant to the provisions of Section 2.4.2 above:

(@) The assignee shall be liable for the performance of all obligations of
OWNER with respect to transferred property, but shall have no obligations with respect
to the portions of the Property, if any, not transferred (the “Retained Property”).

(b)  The owner of the Retained Property shall be liable for the performance of
all obligations of OWNER with respect to Retained Property, but shall have no further
obligations with respect to the transferred property.

(c) The assignee’s exercise, use and enjoyment of the Property or portion
thereof shall be subject to the terms of this Agreement to the same extent as if the
assignee were the OWNER.

244 Subsequent Assignment. Any subsequent sale, transfer or
assignment after an initial sale, transfer or assignment shall be made only in
accordance with and subject to the terms and conditions of this Section 2 .4.

245 Termination of Agreement With Respect to Individual Lots Upon
Sale to Public and Completion of Construction. The provisions of Subsection 2.4.1 shall
not apply to the sale or lease (for a period longer than one year) of any lot which has
been finally subdivided and is individually (and not in “bulk”) sold or leased to a member
of the public or other ultimate user. Notwithstanding any other provisions of this
Agreement, this Agreement shall terminate with respect to any lot and such lot shall be
released and no longer be subject to this Agreement without the execution or
recordation of any further document upon satisfaction of both of the following conditions:

(@) The lot has been finally subdivided and individually (and not in
“bulk”) sold or leased (for a period longer than one year) to a member of the public or
other ultimate user; and,

(b) A certificate of occupancy has been issued for a building on the lot,
and the fees set forth under Section 4 of this Agreement have been paid.

25 Amendment or Cancellation of Agreement. This Agreement may be
amended or cancelled in whole or in part only in the manner provided for in Government
Code Section 65868.1. Any amendment of this Agreement, which amendment has
been requested by OWNER, shall be considered by the CITY only upon the payment of
the applicable processing charge. This provision shall not limit any remedy of CITY or
OWNER as provided by this Agreement. Either Party or successor in interest, may
propose an amendment to or cancellation, in whole or in part, of this Agreement. Any
amendment or cancellation shall be by mutual consent of the parties or their successors
in interest except as provided otherwise in this Agreement or in Government Code
Section 65865.1. For purposes of this section, the term “successor in interest” shall
mean any person having a legal or equitable interest in the whole of the Property, or
any portion thereof as to which such person wishes to amend or cancel this Agreement.
The procedure for proposing and adopting an amendment to, or cancellation of, in
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whole or in part, this Agreement shall be the same as the procedure for adopting and
entering into this Agreement in the first instance. Notwithstanding the foregoing
sentence, if the CITY initiates the proposed amendment to, or cancellation of, in whole
or in part, this Agreement, CITY shall first give notice to the OWNER of its intention to
initiate such proceedings at least sixty (60) days in advance of the giving the public
notice of intention to consider the amendment or cancellation.

251 Amendment To Reflect Consistency With Future Amendments to the
Construction Agreement. To the extent any future amendment to the Construction
Agreement provides for modifications to rights or obligations that differ from or alter the
same or similar rights or obligations contained in this Development Agreement, OWNER
reserves the right to request an amendment to the Development Agreement to reflect
any or all of such modifications.

2.6 Termination. This Agreement shall be deemed terminated and of no
further effect upon the occurrence of any of the following events:

(a) Expiration of the stated term of this Agreement as set forth in
Section 2.3.

(b) Entry of a final judgment setting aside, voiding or annulling the
adoption of the ordinance approving this Agreement.

(c) The adoption of a referendum measure overriding or repealing the
ordinance approving this Agreement.

(d) Completion of the Project in accordance with the terms of this
Agreement including issuance of all required occupancy permits and acceptance by
CITY or applicable public agency of all required dedications.

Termination of this Agreement shall not constitute termination of any other
land use entitlements approved for the Property. Upon the termination of this
Agreement, no party shall have any further right or obligation hereunder except with
respect to any obligation to have been performed prior to such termination or with
respect to any default in the performance of the provisions of this Agreement which has
occurred prior to such termination or with respect to any obligations which are
specifically set forth as surviving this Agreement. Upon such termination, any public
facilities and services mitigation fees paid pursuant to Section 4.2 of this Agreement by
OWNER to CITY for residential units on which construction has not yet begun shall be
refunded to OWNER by CITY.

2.7 Notices.

(@) As used in this Agreement, “notice” includes, but is not limited to, the
communication of notice, request, demand, approval, statement, report, acceptance,
consent, waiver, appointment or other communication required or permitted hereunder.
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(b)  All notices shall be in writing and shall be considered given either: (i) when
delivered in person, including, without limitation, by courier, to the recipient named
below; or (ii) on the date of delivery shown on the return receipt, after deposit in the
United States mail in a sealed envelope as either registered or certified mail with return
receipt requested, and postage and postal charges prepaid, and addressed to the
recipient named below. All notices shall be addressed as follows:

If to CITY:

Al C. Boling, City Manager

City of Ontario

303 East “B” Street

Ontario California, California 91764

with a copy to:

John Brown, City Attorney

Best Best & Krieger

2855 East Guasti Road, Suite 400
Ontario CA 91761

If to OWNER:

Roseville NMC, LLC

3161 Michelson Drive, Suite 425

Irvine, CA 92612

Attn: Craig Cristina

Email: ccristina@richlandcommunities.com
Phone: (949) 383-4124

Fax: (949) 261-7016

with a copy to:

Courtney Nelson

Richland Investments

3161 Michelson Drive, Suite 425
Irvine, CA 92612

Email: Cnelson@richlandinvestments.com
Phone: (949) 261-7010 x210
Fax: (949) 261-7013

(c) Either party may, by notice given at any time, require subsequent notices
to be given to another person or entity, whether a party or an officer or representative of
a party, or to a different address, or both. Notices given before actual receipt of notice
of change shall not be invalidated by the change.
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3. DEVELOPMENT OF THE PROPERTY.

3.1 Rights to Develop. Subject to the terms of this Agreement including the
Reservations of Authority, OWNER shall have a vested right to develop the Property in
accordance with, and to the extent of, the Development Plan. The Project shall remain
subject to all Subsequent Development Approvals required to complete the Project as
contemplated by the Development Plan. Except as otherwise provided in this
Agreement, the permitted uses of the Property, the density and intensity of use, the
maximum height and size of proposed buildings, and provisions for reservation and
dedication of land for public purposes shall be those set forth in the Development Plan.

3.2 Effect of Agreement on Land Use Regulations. Except as otherwise
provided under the terms of this Agreement including the Reservations of Authority, the
rules, regulations and official policies governing permitted uses of the Property, the
density and intensity of use of the Property, the maximum height and size of proposed
buildings, and the design, improvement and construction standards and specifications
applicable to development of the Property shall be the Existing Land Use Regulations.
In connection with any Subsequent Development Approval, CITY shall exercise
discretion in accordance with the same manner as it exercises its discretion under its
police powers, including the Reservations of Authority set forth herein; provided
however, that such discretion shall not prevent development of the Property for the uses
and to the density or intensity of development set forth in this Agreement.

3.3 Timing of Development. The parties acknowledge that OWNER cannot at
this time predict when or the rate at which phases of the Property will be developed.
Such decisions depend upon numerous factors which are not within the control of
OWNER, such as market orientation and demand, interest rates, absorption, completion
and other similar factors. Since the California Supreme Court held in Pardee
Construction Co. v. City of Camarillo (1984) 37 Ca1. 3d 465, that the failure of the
parties therein to provide for the timing of development resulted in a later adopted
initiative restricting the timing of development to prevail over such parties’ agreement, it
is the parties’ intent to cure that deficiency by acknowledging and providing that
OWNER shall have the right to develop the Property in such order and at such rate and
at such times as OWNER deems appropriate within the exercise of its subjective
business judgment.

3.4 Requirements for Public Infrastructure Improvements. Development of
the Property is contingent in part on the phasing of area-wide infrastructure
improvements over which the OWNER has control. The issuance of building permits by
CITY for Model Units or Production Units is, in general, contingent on OWNER’s
completion of needed infrastructure improvements and the availability of improvements
and services to serve the Property.

3.4.1 Attached hereto as Exhibit “F” is a description of the infrastructure
improvements needed for the development of the Property (“the Infrastructure
Improvement Exhibit”).
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3.4.2 Subject to the prior submittal by OWNER and approval by CITY of a plan
to provide sufficient public infrastructure for the construction of a maximum
number of six (6) Model Units CITY may issue a maximum of six (6) building
permits for Model Units. The plan to be submitted by OWNER for CITY approval
shall describe the utilities and other infrastructure necessary to provide sufficient
fire protection and other public health and safety requirements for the Model
Units and other facilities.

3.5 Changes and Amendments. The parties acknowledge that refinement and
further development of the Project will require Subsequent Development Approvals and
may demonstrate that changes are appropriate and mutually desirable in the Existing
Development Approvals. In the event OWNER finds that a change in the Existing
Development Approvals is necessary or appropriate, OWNER shall apply for a
Subsequent Development Approval to effectuate such change and CITY shall process
and act on such application <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>