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CITY OF ONTARIO 
CITY COUNCIL AND HOUSING AUTHORITY 

AGENDA 

SEPTEMBER 2, 2014 

Paul S. Leon 
Mayor 

Alan D. Wapner 
Mayor pro Tem 

Jim W. Bowman 
Council Member 

Debra Dorst-Porada 
Council Member 

Paul Vincent Avila 
Council Member 

Al C. Boling 
City Manager 

John E. Brown 
City Attorney 

Mary E. Wirtes, MMC 
City Clerk 

James R. Milhiser 
Treasurer 

WELCOME to a meeting of the Ontario City Council. 

• All documents for public review are on file with the Records Management/City Clerk’s

Department located at 303 East B Street, Ontario, CA 91764.

• Anyone wishing to speak during public comment or on a particular item will be required

to fill out a blue slip.  Blue slips must be turned in prior to public comment beginning or

before an agenda item is taken up.  The Clerk will not accept blue slips after that time.

• Comments will be limited to 3 minutes.  Speakers will be alerted when they have 1 minute

remaining and when their time is up.  Speakers are then to return to their seats and no

further comments will be permitted.

• In accordance with State Law, remarks during public comment are to be limited to

subjects within Council’s jurisdiction.  Remarks on other agenda items will be limited to

those items.

• Remarks from those seated or standing in the back of chambers will not be permitted.  All

those wishing to speak including Council and Staff need to be recognized by the Chair

before speaking.
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ORDER OF BUSINESS: The regular City Council and Housing Authority meeting 

begins with Closed Session and Closed Session Comment at 6:00 p.m., Public Comment 

at 6:30 p.m. immediately followed by the Regular Meeting and Public Hearings.  No 

agenda item will be introduced for consideration after 10:00 p.m. except by majority 

vote of the City Council. 

 

(EQUIPMENT FOR THE HEARING IMPAIRED AVAILABLE IN THE RECORDS 

MANAGEMENT OFFICE) 

 

 

CALL TO ORDER (OPEN SESSION) 6:00 p.m. 

 

ROLL CALL  

 

Wapner, Bowman, Dorst-Porada, Avila, Mayor/Chairman Leon  

 

 

CLOSED SESSION PUBLIC COMMENT  The Closed Session Public Comment 

portion of the Council/Housing Authority meeting is limited to a maximum of 3 minutes 

for each speaker and comments will be limited to matters appearing on the Closed 

Session.  Additional opportunities for further Public Comment will be given during and 

at the end of the meeting. 

 

CLOSED SESSION  

 

• GC 54956.9 (d)(2), CONFERENCE WITH LEGAL COUNSEL, ANTICIPATED LITIGATION:  

One case 

 

• GC 54956.8, CONFERENCE WITH REAL PROPERTY NEGOTIATORS 

Property:  APN 0238-152-07, 2175 South Milliken Avenue; City/Authority Negotiator:  Al C. Boling  

or his designee;  Negotiating parties: Steve Brown; Under negotiation:  Price and terms of payment. 

 

• GC 54956.9 (d)(1), CONFERENCE WITH LEGAL COUNSEL, EXISTING LITIGATION:  City of 

Ontario vs. City of Los Angeles, Los Angeles World Airports, and Los Angeles Board of Airport 

Commissioners, RIC 1306498. 

 

In attendance:  Wapner, Bowman, Dorst-Porada, Avila, Mayor/Chairman Leon  

 

PLEDGE OF ALLEGIANCE  

 

Council Member Avila  
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INVOCATION 

 

Reverend Jesus Briones, St. George Catholic Church 

 

REPORT ON CLOSED SESSION 

 

City Attorney 

 

 
PUBLIC COMMENTS                                                                          6:30 p.m. 

 

The Public Comment portion of the Council/Housing Authority meeting is limited to 30 

minutes with each speaker given a maximum of 3 minutes.  An opportunity for further 

Public Comment may be given at the end of the meeting.  Under provisions of the 

Brown Act, Council is prohibited from taking action on oral requests. 

 

As previously noted -- if you wish to address the Council, fill out one of the blue slips at 

the rear of the chambers and give it to the City Clerk. 

 

 

AGENDA REVIEW/ANNOUNCEMENTS:  The City Manager will go over all 

updated materials and correspondence received after the Agenda was distributed to 

ensure Council Members have received them.  He will also make any necessary 

recommendations regarding Agenda modifications or announcements regarding Agenda 

items to be considered. 

 

 

CONSENT CALENDAR 

All matters listed under CONSENT CALENDAR will be enacted by one motion in the 

form listed below – there will be no separate discussion on these items prior to the time 

Council votes on them, unless a member of the Council requests a specific item be 

removed from the Consent Calendar for a separate vote. 

 

Each member of the public wishing to address the City Council on items listed on the 

Consent Calendar will be given a total of 3 minutes.  

 

1.  BILLS/PAYROLL 

 

Bills July 13, 2014 through July 26, 2014 and Payroll  July 13, 2014 through July 26, 2014, when 

audited by the Finance Committee. 
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2.  A RESOLUTION AMENDING THE CITY COUNCIL MEETING DECORUM EXPECTATIONS, 

RULES OF CONDUCT AND ASSOCIATED CONSEQUENCES 

 

That the City Council adopt a resolution amending the City Council meeting decorum expectations, 

Rules of Conduct and associated consequences for City Council Members not adhering to decorum 

expectations.    

 

RESOLUTION NO. ________ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, AMENDING THE RULES GOVERNING 

THE CONDUCT OF CITY COUNCIL MEETINGS AND 

RESCINDING PREVIOUS RESOLUTION NO. 2014-079. 

 

3.  ACCEPT A WRITTEN PETITION TO CREATE A COMMUNITY FACILITIES DISTRICT; 

ADOPT A RESOLUTION OF INTENT TO ESTABLISH CITY OF ONTARIO COMMUNITY 

FACILITIES DISTRICT NO. 24 (PARK PLACE FACILITIES - PHASE I); AND TO 

AUTHORIZE THE ASSOCIATED LEVY OF SPECIAL TAXES AND ADOPT A RESOLUTION 

TO INCUR BONDED INDEBTEDNESS 

 

That the City Council: 

 
(A) Accept a written petition (on file with the Records Management Department) from KB Home 

Coastal Inc., located in Wildomar, CA, to create a Community Facilities District (CFD), and to 

waive certain procedural matters, under the Mello-Roos Community Facilities Act of 1982; 

 

(B) Adopt a Resolution of Intent to establish City of Ontario Community Facilities District No. 24 

(Park Place Facilities - Phase I); authorize the associated levy of special taxes therein; and set a 

public hearing for the formation of the CFD as part of the regularly scheduled City Council 

meeting scheduled for Tuesday, October 7, 2014; and 

 

(C)   Adopt a Resolution to incur bonded indebtedness of proposed Community Facilities District 

No. 24 (Park Place Facilities - Phase I). 

 

RESOLUTION NO. ________ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, OF INTENTION TO ESTABLISH A 

COMMUNITY FACILITIES DISTRICT AND TO AUTHORIZE THE 

LEVY OF SPECIAL TAXES. 

 

RESOLUTION NO. ________ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, TO INCUR BONDED INDEBTEDNESS OF 

THE PROPOSED CITY OF ONTARIO COMMUNITY FACILITIES 

DISTRICT NO. 24 (PARK PLACE FACILITIES – PHASE I). 
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4.  AN ORDINANCE APPROVING AN AMENDMENT TO THE DEVELOPMENT AGREEMENT 

BETWEEN GENSTAR DEVELOPMENT CORPORATION INVESTMENTS 6, L.P., AND THE 

CITY OF ONTARIO TO UPDATE CERTAIN PROVISIONS OF THE EXISTING 

DEVELOPMENT AGREEMENT AND TO CONFORM WITH THE CONSTRUCTION 

AGREEMENT WITH NMC BUILDERS   

 

That the City Council consider and adopt an ordinance approving an amendment (File 

No. PDA14-003) to the Development Agreement between Genstar Development Corporation 

Investments 6, L.P., a Delaware Limited Partnership, and the City of Ontario to update certain 

provisions of the existing Development Agreement and to conform with the Construction Agreement 

Amendment with NMC Builders, LLC of Ontario, California, to update certain provisions of the 

existing Development Agreement (File No. PDA06-002), and to provide for phasing of the 

construction of public infrastructure. 

 

ORDINANCE NO. ________ 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, APPROVING AN AMENDMENT TO THE 

DEVELOPMENT AGREEMENT BETWEEN THE CITY OF ONTARIO 

AND GENSTAR DEVELOPMENT CORPORATION INVESTMENTS 

6, L.P., (ESPERANZA SPECIFIC PLAN) (FILE NO. PDA14-003) TO 

UPDATE CERTAIN PROVISIONS OF THE EXISTING 

DEVELOPMENT AGREEMENT (FILE NO. PDA06-002) TO 

CONFORM TO THE CONSTRUCTION AGREEMENT WITH NMC 

BUILDERS, AND TO PROVIDE FOR PHASING OF THE 

CONSTRUCTION OF PUBLIC INFRASTRUCTURE AS PROVIDED 

IN TRACT MAP NOS. 17931, 17932, 17933, AND MAKING 

FINDINGS IN SUPPORT THEREOF (APN: 0218-332-12 and 

0218-252-16). 

 

5.  AN ORDINANCE APPROVING AN AMENDMENT TO THE DEVELOPMENT AGREEMENT 

BETWEEN GENSTAR DEVELOPMENT CORPORATION INVESTMENTS – RCCD, L.P., AND 

THE CITY OF ONTARIO TO UPDATE CERTAIN PROVISIONS OF THE EXISTING 

DEVELOPMENT AGREEMENT AND TO CONFORM TO THE CONSTRUCTION 

AGREEMENT WITH NMC BUILDERS   

 

That the City Council consider and adopt an ordinance approving an amendment (File 

No. PDA14-004) to the Development Agreement between Genstar Development Corporation 

Investments – RCCD, L.P., a Delaware Limited Partnership, and the City of Ontario to update certain 

provisions of the existing Development Agreement to conform with the Construction Agreement 

Amendment with NMC Builders, LLC of Ontario, California, and update certain provisions of the 

existing Development Agreement (File No. PDA06-003). 
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ORDINANCE NO. _______ 

 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, APPROVING AN AMENDMENT 

BETWEEN THE CITY OF ONTARIO AND GENSTAR 

DEVELOPMENT CORPORATION – RCCD L.P., (ESPERANZA 

SPECIFIC PLAN) (FILE NO. PDA14-004) TO AMEND 

DEVELOPMENT AGREEMENT, FILE NO. PDA06-003, TO UPDATE 

CERTAIN PROVISIONS OF THE EXISTING DEVELOPMENT 

AGREEMENT TO CONFORM TO THE CONSTRUCTION 

AGREEMENT WITH NMC BUILDERS, TO INCLUDE THE 

ADDITIONAL DEVELOPMENT OF UP TO 217 RESIDENTIAL 

UNITS ON 27.23 ACRES OF LAND, AND TO PROVIDE FOR 

PHASING OF THE CONSTRUCTION OF PUBLIC 

INFRASTRUCTURE AS PROVIDED IN TRACT MAP NOS. 17935, 

17936, 18876, AND 18778, AND MAKING FINDINGS IN SUPPORT 

THEREOF (APN: 0218-332-11 and 0218-252-17). 

 

6.  AN ORDINANCE APPROVING A DEVELOPMENT AGREEMENT BY AND BETWEEN THE 

CITY OF ONTARIO, THE ANKER FAMILY DECEDENT’S TRUST, AND NEW CINGULAR 

WIRELESS PCS, LLC, FOR THE CONTINUED USE OF A TELECOMMUNICATIONS 

FACILITY 

 

That the City Council consider and adopt an ordinance approving a Development Agreement (File 

No. PDA14-005), which allows for the continued use of an existing telecommunications facility 

located at 13524 South Grove Avenue (APN: 1052-481-02) within the future right-of-way of Grove 

Avenue; and establishing standards for its future removal/relocation. 

 

ORDINANCE NO. ________ 

 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, APPROVING FILE NO. PDA14-005, A 

DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF 

ONTARIO, A CALIFORNIA MUNICIPAL CORPORATION, THE 

ANKER FAMILY DECEDENT’S TRUST, AND NEW CINGULAR 

WIRELESS PCS, LLC, A DELAWARE LIMITED LIABILITY 

COMPANY, FOR THE FUTURE REMOVAL/RELOCATION OF 

TELECOMMUNICATION EQUIPMENT FROM THE 

CURRENT/FUTURE RIGHT-OF-WAY OF GROVE AVENUE IN 

CONJUNCTION WITH A DEVELOPMENT PLAN (FILE 

NO. PDEV13-009), CONDITIONAL USE PERMIT (FILE 

NO. PCUP13-003), AND VARIANCE (FILE NO. PVAR13-004) TO 

ALLOW THE CONTINUED USE OF A 65-FOOT TALL MONOPOLE 

TELECOMMUNICATIONS FACILITY AT 13524 SOUTH GROVE 

AVENUE, AND MAKING FINDINGS IN SUPPORT 

THEREOF - APN: 1052-481-02.  
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7.  A RESOLUTION TO ADOPT THE REVISIONS TO THE CITY OF ONTARIO LOCAL 

GUIDELINES FOR IMPLEMENTING THE CALIFORNIA ENVIRONMENTAL QUALITY ACT 

 

That the City Council adopt a resolution approving the 2014 revisions to the City of Ontario Local 

Guidelines for Implementing the California Environmental Quality Act (on file in the Records 

Management Department). 

 

RESOLUTION NO. ________ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, AMENDING AND ADOPTING LOCAL 

GUIDELINES FOR IMPLEMENTING THE CALIFORNIA 

ENVIRONMENTAL QUALITY ACT (PUBLIC RESOURCES CODE §§ 

21000 ET SEQ.). 

 

 

PUBLIC HEARINGS 

 

8.  A PUBLIC HEARING TO CONSIDER AN ORDINANCE AMENDING CHAPTER 6 OF TITLE 4 

OF THE ONTARIO MUNICIPAL CODE PERTAINING TO SEVENTY-TWO HOUR PARKING 

LIMITATIONS 
 

That the City Council introduce and waive further reading of an ordinance amending Chapter 6 of 

Title 4 of the Ontario Municipal Code pertaining to seventy-two hour parking limitations in 

city-owned parking lots and facilities. 

 

Notice of public hearing has been duly given and affidavits of compliance are on file in the 

Records Management Department. 

 

Written communication. 

Oral presentation. 

Public hearing closed. 

 

ORDINANCE NO._________ 

 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

ONTARIO, CALIFORNIA, AMENDING CHAPTER 6 OF TITLE 4 OF 

THE ONTARIO MUNICIPAL CODE RELATED TO SEVENTY-TWO 

(72) HOUR PARKING LIMITATIONS. 

 

 

 

ADMINISTRATIVE REPORTS/DISCUSSION/ACTION 

 

CITY ATTORNEY REPORT ON INVESTIGATION OF COUNCIL MEMBER ACTIONS 
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STAFF MATTERS 

City Manager Boling 

COUNCIL MATTERS 

CITY COUNCIL RULES OF CONDUCT – CONSIDERATION OF SANCTIONS 

MAYOR PRO TEM WAPNER’S REQUEST FOR COUNSEL 

Mayor Leon 

Mayor pro Tem Wapner 

Council Member Bowman  

Council Member Dorst-Porada 

Council Member Avila 

ADJOURNMENT 



 

Page 1 of 2 

CITY OF ONTARIO 
CLOSED SESSION REPORT 

City Council / / Housing Authority / /Other / / (GC 54957.1) 
September 2, 2014 

       
 
 

ROLL CALL:  Wapner __, Bowman __, Dorst-Porada __, Avila __ Mayor / Chairman Leon __. 
 

STAFF:  City Manager / Executive Director __, City Attorney __ 
 
 
 
In attendance:  Wapner _, Bowman _, Dorst-Porada _, Avila _, Mayor / Chairman Leon _ 
 

• GC 54956.9 (d)(2), CONFERENCE WITH LEGAL COUNSEL, ANTICIPATED LITIGATION:   
One case 

 
 

 
 No Reportable Action  Continue  Approved 
 
 /  / /  / /  / 
 
 
Disposition:_______________________________________________________________________ 
 
 
In attendance:  Wapner _, Bowman _, Dorst-Porada _, Avila _, Mayor / Chairman Leon _ 
 

• GC 54956.8, CONFERENCE WITH REAL PROPERTY NEGOTIATORS 
Property: APN 0238-152-07, 2175 South Milliken Avenue; City/Authority Negotiator: Al C. Boling 
or his designee; Negotiating parties: Steve Brown; Under negotiation: Price and terms of 
payment. 

 
 
 
 No Reportable Action  Continue  Approved 
 
 /  / /  / /  / 
 
 
Disposition:_______________________________________________________________________ 
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CITY OF ONTARIO 
CLOSED SESSION REPORT 

City Council / / Housing Authority / /Other / / (GC 54957.1) 
September 2, 2014 

(Continued) 
 
 

In attendance:  Wapner _, Bowman _, Dorst-Porada _, Avila _, Mayor / Chairman Leon _ 
 
 

• GC 54956.9 (d)(1), CONFERENCE WITH LEGAL COUNSEL, EXISTING LITIGATION: City of 
Ontario vs. City of Los Angeles, Los Angeles World Airports, and Los Angeles Board of Airport 
Commissioners, RIC 1306498. 

 
 No Reportable Action  Continue  Approved 
 
 /  / /  / /  / 
 
 
 
Disposition:_______________________________________________________________________ 
 
 

 
 
 
 
 
 
 

 
Reported by: _______________________________________ 

City Attorney / City Manager / Executive Director 





 

RESOLUTION NO. ________ 
 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, AMENDING THE RULES GOVERNING THE 
CONDUCT OF CITY COUNCIL MEETINGS AND RESCINDING 
PREVIOUS RESOLUTION NO. 2014-079. 

 
WHEREAS,  the City Council adopted Resolution No. 2014-079 on July 15, 2014 

setting the Rules of Conduct of City Council meetings; and  
 
WHEREAS, the City Council desires to amend the way in which the Rules of 

Conduct apply to members of the public.  
 
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF ONTARIO, 

CALIFORNIA, DOES HEREBY RESOLVE AS FOLLOWS: 
 
SECTION 1. The City Council hereby amends the Rules of Conduct of City 

Council meetings, originally adopted through Resolution No. 2014-079, as set forth in 
the attached document.  

 
SECTION 2.    If any section, subsection, subdivision, paragraph, sentence, 

clause or phrase of this Resolution, the attached Rules of Conduct, or any part thereof is 
for any reason held to unconstitutional, such decision shall not affect the validity of the 
remaining portion of this resolution or any part thereof.  The City Council hereby 
declares that it would have passed each section, subsection, subdivision, paragraph, 
sentence, clause or phrase thereof, irrespective of the fact that any one or more section, 
subsection, subdivision, paragraph, sentence, clause or phrases be declared 
unconstitutional. 

 
SECTION 3. Previous Resolution No. 2014-079 is hereby rescinded to the 

extent it is inconsistent with the provisions of this resolution. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution. 
  

PASSED, APPROVED, AND ADOPTED this 2nd day of September 2014. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
 
 
 



 

ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO LEGAL FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 

  



 

STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2014-     was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held September 2, 2014 by the following roll 
call vote, to wit: 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
 
      ____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2014-    duly passed and adopted by the 
Ontario City Council at their regular meeting held September 2, 2014. 
 
 
 
      _____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
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Since Mello-Roos bonds are not a direct obligation of the City, and are paid from special taxes levied on 

each taxable parcel in the district, there is no general fund impact from the issuance of Mello-Roos 

bonds. 

 

BACKGROUND:  The Mello-Roos Community Facilities Act of 1982 provided local government, 

with the consent from a majority of the property owners, the authority to establish community facilities 
districts for the purpose of levying special taxes to fund governmental services and to finance various 

kinds of public infrastructure facilities.  With the adoption of Resolution 2014-003 on February 4, 2014, 

the City Council authorized the levy of special taxes to fund various city services for the district.  Under 

the Mello-Roos Act, the initial steps in the formation of a community facilities district to finance public 

improvements are adopting resolutions declaring the City’s intention to establish a community facilities 
district and levy special taxes, and to issue bonds. 

 

In the First Amended and Restated Agreement for the Financing and Construction of Limited 

Infrastructure Improvements to Serve an Easterly Portion of the New Model Colony (“First Amended 

and Restated Construction Agreement”) between the City and NMC Builders, LLC, the city agreed to 

cooperate with the members of NMC Builders, LLC in the formation of community facilities districts.   

KB Home Coastal Inc., an assignee homebuilder of SL Ontario Development Company, LLC - a 

member of NMC Builders, LLC - has provided a written petition to the City requesting formation of a 

community facilities district for the Park Place Facilities - Phase I project in the New Model Colony.  

The Park Place Facilities - Phase I project addresses the development of approximately 72 acres located 

East of Archibald Avenue, generally west of Haven Avenue, generally south of Merrill Avenue and 

north of Bellegrave Avenue.  At build out, the development is projected to include 432 single family 

units.  

 

Included, as part of the resolution of intention for the proposed district, is the proposed Rate and Method 

of Apportionment of Special Tax for City of Ontario Community Facilities District No. 24 (Park Place 

Facilities - Phase I).  The terms of the Rate and Method of Apportionment of Special Tax are consistent 

with the City Council’s adopted Mello-Roos Local Goals and Policies in all aspects, except that the 

percentage of assessed value of the total annual tax obligation plus the Homeowners Association (HOA) 

fee exceeds the adopted policy threshold by up to .09%.  The policy threshold for the percentage of 

assessed value of the total annual tax obligation plus the HOA fee is 2.15%.  In aggregate, as proposed, 

the percentage of assessed value of the total annual tax obligation plus the HOA fee is 2.24%.  However, 

it is recommended that the policy threshold limitation be waived in this instance due to the enhanced 

level of HOA amenities and services to be provided to the residents of the Park Place project. 

 

Under the proposed Rate and Method of Apportionment, the portion of the maximum annual special 

tax rates which will be used to fund debt service payments on the bonds is fixed and will not 

increase over time.  The amount of bonds authorized ($57 million) under the resolution is set 
intentionally higher than the current proposed bond amount (approximately $14 million) in order to 

allow future City Councils the option, without increasing the amount of the annual special taxes, to issue 

additional bonds to replace and/or construct new public infrastructure improvements in the future, or to 

fund City services.  The formation of Community Facilities District No. 24 (Park Place Facilities - Phase 
I) is the first of many anticipated New Model Colony community facilities districts that will be coming 

before the City Council for approval in the future.  It is intended that the term and structure of the Rate 

and Method of Apportionment of Special Tax for Park Place Facilities - Phase I will serve as the 

template for future proposed residential community facilities districts.  This will ensure that the special 

tax rates levied on all residential property owners in community facilities districts in the New Model 
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Colony be developed in a consistent and equivalent manner.  In addition, under the provisions of the 

Mello-Roos Act, to ensure that home buyers are making an informed decision, all residential builders in 

New Model Colony community facilities districts will be required to disclose the maximum annual 
special tax amount to each homeowner before entering into a sales contract. 

 

City staff have presented and discussed the proposed Rate and Method of Apportionment of Special Tax 

with the landowners.  As proposed, the resolution of intention to establish the district and to levy special 
taxes will set the public hearing date on the formation of the CFD for the regularly scheduled City 

Council meeting on Tuesday, October 7, 2014 to consider the matter. 

 



 

 

RESOLUTION NO. ________ 
 

 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, OF INTENTION TO ESTABLISH A COMMUNITY 
FACILITIES DISTRICT AND TO AUTHORIZE THE LEVY OF SPECIAL 
TAXES. 

 
WHEREAS, Section 53318 of the Mello-Roos Community Facilities Act of 1982 

(the “Act”) provides that proceedings for the establishment of a Community Facilities 
District shall be instituted by a legislative body of a local agency when a petition 
requesting the institution of the proceedings signed by the owners of not less than 10% 
of the area of land proposed to be included in the community facilities district and not 
proposed to be exempt from the special tax, describing the boundaries of the territory 
that is proposed for inclusion in the community facilities district and specifying the types 
of facilities and services to be financed by the community facilities district is filed with 
the clerk of the legislative body; and 

 
WHEREAS, Section 53318 of the Act further provides that such a petition is not 

required to be acted upon until the payment of a fee in an amount that the legislative 
body determines, within 45 days of receiving such petition, is sufficient to compensate 
the legislative body for all costs incurred in conducting proceedings to create a 
community facilities district pursuant to the Act; and 

 
WHEREAS, the City Council (the “City Council”) of the City of Ontario (the “City”) 

has received a written petition (the “Petition”) from KB Home Coastal Inc. (the 
“Landowner”) requesting the institution of proceedings for the establishment of a 
community facilities district (the “Community Facilities District”), describing the 
boundaries of the territory that is proposed for inclusion in the Community Facilities 
District and specifying the types of facilities and services to be financed by the 
Community Facilities District; and 

 
WHEREAS, the Landowner has represented and warranted to the City Council 

that the Landowner is the owner of not less than 10% of the area of land proposed to 
be included within the Community Facilities District; and 

 
WHEREAS, Section 53314.9 of the Act provides that, at any time either before 

or after the formation of a community facilities district, the legislative body may accept 
advances of funds from any source, including, but not limited to, private persons or 
private entities and may provide, by resolution, for the use of those funds for any 
authorized purpose, including, but not limited to, paying any cost incurred by the local 
agency in creating a community facilities district; and 

 
WHEREAS, Section 53314.9 of the Act further provides that the legislative body 

may enter into an agreement, by resolution, with the person or entity advancing the 
funds, to repay all or a portion of the funds advanced, as determined by the legislative 



 

 

body, with or without interest, under all the following conditions: (a) the proposal to 
repay the funds is included in both the resolution of intention to establish a community 
facilities district adopted pursuant to Section 53321 of the Act and in the resolution of 
formation to establish a community facilities district pursuant to Section 53325.1 of the 
Act, (b) any proposed special tax is approved by the qualified electors of the community 
facilities district pursuant to the Act, and (c) any agreement shall specify that if the 
qualified electors of the community facilities district do not approve the proposed 
special tax, the local agency shall return any funds which have not been committed for 
any authorized purpose by the time of the election to the person or entity advancing the 
funds; and 

 
WHEREAS, the City and SL Ontario Development Company, LLC (“SL Ontario”) 

entered into a Deposit and Reimbursement Agreement, dated as of September 1, 2014 
(the “Deposit Agreement”), that provides for the advancement of funds by SL Ontario to 
be used to pay costs incurred in connection with the establishment of the Community 
Facilities District and the issuance of special tax bonds thereby, and provides for the 
reimbursement to SL Ontario of such funds advanced, without interest, from the 
proceeds of any such bonds issued by the Community Facilities District; and 

 
WHEREAS, the City desires to include in this Resolution, in accordance with 

Section 53314.9 of the Act, the proposal to repay funds pursuant to the Deposit 
Agreement. 

 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 

Ontario as follows: 
 
SECTION 1. THE City Council hereby finds that the Petition is signed by the 

requisite number of owners of land proposed to be included in the Community Facilities 
District. 
 

SECTION 2. The City Council proposes to establish a community facilities 
district under the terms of the Act. The boundaries of the territory proposed for inclusion 
in the Community Facilities District are described in the map showing the proposed 
Community Facilities District (the “Boundary Map”) on file with the City Clerk of the City 
(the “City Clerk”), which boundaries are hereby preliminarily approved and to which map 
reference is hereby made for further particulars. The City Clerk is hereby directed to 
sign the original Boundary Map and record, or cause to be recorded, the Boundary Map 
with all proper endorsements thereon in the office of the San Bernardino County 
Recorder within 15 days of the date of adoption of this Resolution, all as required by 
Section 3111 of the California Streets and Highways Code. 
 

SECTION 3. The name proposed for the Community Facilities District is “City 
of Ontario Community Facilities District No. 24 (Park Place Facilities - Phase I)”.  
 

SECTION 4. The public facilities (the “Facilities”) proposed to be financed by 
the Community Facilities District pursuant to the Act are described under the caption 



 

 

“Facilities” on Exhibit A hereto, which is by this reference incorporated herein. Those 
Facilities proposed to be purchased as completed public facilities are described under 
the caption “Facilities to be Purchased” on Exhibit A hereto. The services (the 
“Services”) proposed to be financed by the Community Facilities District pursuant to the 
Act are described under the caption “Services” on Exhibit A hereto. The incidental 
expenses proposed to be incurred are identified under the caption “Incidental 
Expenses” on Exhibit A hereto. All or any portion of the Facilities may be financed 
through a financing plan, including, but not limited to, a lease, lease-purchase or 
installment-purchase arrangement. 
 

SECTION 5. Except where funds are otherwise available, a special tax 
sufficient to pay for all Facilities and Services, secured by recordation of a continuing 
lien against all nonexempt real property in the Community Facilities District, will be 
annually levied within the Community Facilities District. The rate and method of 
apportionment of the special tax (the “Rate and Method”), in sufficient detail to allow 
each landowner within the proposed Community Facilities District to estimate the 
maximum amount that he or she will have to pay, is described in Exhibit B attached 
hereto, which is by this reference incorporated herein. The conditions under which the 
obligation to pay the special tax to pay for Facilities may be prepaid and permanently 
satisfied are specified in the Rate and Method. The special tax will be collected in the 
same manner as ordinary ad valorem property taxes or in such other manner as the 
City Council shall determine, including direct billing of the affected property owners.  
 

SECTION 6. The special tax may only finance the Services to the extent that 
they are in addition to those provided in the territory of the Community Facilities District 
before the Community Facilities District is created.  The Services may not supplant 
services already available within that territory when the Community Facilities District is 
created.  
 

SECTION 7.  The tax year after which no further special tax to pay for 
Facilities will be levied against any parcel used for private residential purposes is 
specified in the Rate and Method. Under no circumstances shall the special tax to pay 
for Facilities in any fiscal year against any parcel used for private residential purposes 
be increased as a consequence of delinquency or default by the owner or owners of 
any other parcel or parcels within the Community Facilities District by more than 10% 
above the amount that would have been levied in that fiscal year had there never been 
any such delinquencies or defaults. For purposes of this paragraph, a parcel shall be 
considered “used for private residential purposes” not later than the date on which an 
occupancy permit for private residential use is issued. 
 

SECTION 8. Pursuant to Section 53344.1 of the Act, the City Council hereby 
reserves to itself the right and authority to allow any interested owner of property within 
the Community Facilities District, subject to the provisions of said Section 53344.1 and 
to those conditions as it may impose, and any applicable prepayment penalties as 
prescribed in the bond indenture or comparable instrument or document, to tender to 
the Community Facilities District treasurer in full payment or part payment of any 



 

 

installment of the special taxes or the interest or penalties thereon which may be due or 
delinquent, but for which a bill has been received, any bond or other obligation secured 
thereby, the bond or other obligation to be taken at par and credit to be given for the 
accrued interest shown thereby computed to the date of tender.  
 

SECTION 9. The City Council hereby fixes Tuesday, October 7, 2014, at 
6:30 p.m., or as soon thereafter as the City Council may reach the matter, at 303 East 
B Street, Ontario, California, as the time and place when and where the City Council will 
conduct a public hearing on the establishment of the Community Facilities District. 
 

SECTION 10. The City Clerk is hereby directed to publish, or cause to be 
published, a notice of said public hearing one time in a newspaper of general circulation 
published in the area of the proposed Community Facilities District. The publication of 
said notice shall be completed at least seven days prior to the date herein fixed for said 
hearing. Said notice shall contain the information prescribed by Section 53322 of the 
Act. 
 

SECTION 11. The levy of said proposed special tax shall be subject to the 
approval of the qualified electors of the Community Facilities District at a special 
election. The proposed voting procedure shall be by mailed or hand-delivered ballot 
among the landowners in the Community Facilities District, with each owner having one 
vote for each acre or portion of an acre such owner owns in the Community Facilities 
District. 
 

SECTION 12. Each officer of the City who is or will be responsible for 
providing one or more of the proposed types of Facilities or Services is hereby directed 
to study, or cause to be studied, the proposed Community Facilities District and, at or 
before said public hearing, file a report with the City Council containing a brief 
description of the Facilities and Services by type which will in his or her opinion be 
required to adequately meet the needs of the Community Facilities District, and his or 
her estimate of the cost of providing the Facilities and Services. Such officers are 
hereby also directed to estimate the fair and reasonable cost of the Facilities proposed 
to be purchased as completed public facilities and of the incidental expenses proposed 
to be paid. Such report shall be made a part of the record of said public hearing. 
 

SECTION 13. SL Ontario has heretofore advanced certain funds, and may 
advance additional funds, which have been or may be used to pay costs incurred in 
connection with the establishment of the Community Facilities District and the issuance 
of special tax bonds thereby. The City Council proposes to repay all or a portion of such 
funds expended for such purpose, solely from the proceeds of such bonds, pursuant to 
the Deposit Agreement. The Deposit Agreement is hereby incorporated herein as 
though set forth in full herein. 
 

SECTION 14. The officers, employees and agents of the City are hereby 
authorized and directed to take all actions and do all things which they, or any of them, 



 

 

may deem necessary or desirable to accomplish the purposes of this Resolution and 
not inconsistent with the provisions hereof. 
 

SECTION 15. This Resolution shall take effect immediately upon its 
adoption.  
 

SECTION 16.  The City Clerk of the City of Ontario shall certify as to the 
adoption of this Resolution. 
  

PASSED, APPROVED, AND ADOPTED this 2
nd

 day of September 2014. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO LEGAL FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 



 

 

 
STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2014-     was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held September 2, 2014 by the following roll 
call vote, to wit: 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
 
      ____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2014-    duly passed and adopted by the 
Ontario City Council at their regular meeting held September 2, 2014. 
 
 
 
      _____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 

 
 



 

 

EXHIBIT A 
 
 

FACILITIES AND INCIDENTAL EXPENSES 
 

Facilities 

The types of facilities to be financed by the Community Facilities District are 
street and bridge improvements, including grading, paving, curbs and gutters, 
sidewalks, street signalization and signage, street lights and parkway and landscaping 
related thereto, domestic and recycled water distribution facilities, sewer collection 
facilities, solid waste facilities, storm drainage facilities, park and recreation facilities 
and equipment, aquatic facilities and equipment, fire facilities and equipment, police 
facilities and equipment, library facilities and equipment, fiber optic telecommunication 
system facilities, general governmental office, administrative and meeting facilities, and 
land, rights-of-way and easements necessary for any of such facilities. 

Facilities to be Purchased 

The types of facilities to be purchased as completed facilities are street and 
bridge improvements, including grading, paving, curbs and gutters, sidewalks, street 
signalization and signage, street lights and parkway and landscaping related thereto, 
domestic and recycled water distribution facilities, sewer collection facilities, solid waste 
facilities, storm drainage facilities, park and recreation facilities and equipment, aquatic 
facilities and equipment, fire facilities and equipment, police facilities and equipment, 
library facilities and equipment, fiber optic telecommunication system facilities, general 
governmental office, administrative and meeting facilities, and land, rights-of-way and 
easements necessary for any of such facilities. 

Services 

The types of services to be financed by the Community Facilities District are 
police protection services, fire protection and suppression services, ambulance and 
paramedic services, maintenance and lighting of parks, parkways, streets, roads and 
open space, flood and storm protection services and maintenance and operation of any 
real property or other tangible property with an estimated useful life of five or more 
years that is owned by the City. 

Incidental Expenses 

The incidental expenses proposed to be incurred include the following: 

(a)  the cost of planning and designing public facilities to be financed, 
including the cost of environmental evaluations of those facilities; 

(b)  the costs associated with the creation of the Community Facilities 
District, issuance of bonds, determination of the amount of taxes, collection of 
taxes, payment of taxes, or costs otherwise incurred in order to carry out the 
authorized purposes of the Community Facilities District; and 

(c)  any other expenses incidental to the construction, completion, and 
inspection of the authorized work. 



 

 

EXHIBIT B 
 
 

PROPOSED RATE AND METHOD OF APPORTIONMENT OF SPECIAL TAX 
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RESOLUTION NO. ________ 
 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, TO INCUR BONDED INDEBTEDNESS OF THE 
PROPOSED CITY OF ONTARIO COMMUNITY FACILITIES DISTRICT 
NO. 24 (PARK PLACE FACILITIES – PHASE I). 
 
WHEREAS, the City Council (the “City Council”) of the City of Ontario (the 

“City”), pursuant to the Mello-Roos Community Facilities Act of 1982 (the “Act”), has this 
date adopted its Resolution entitled “A Resolution of the City Council of the City of 
Ontario, California, of Intention to Establish a Community Facilities District and to 
Authorize the Levy of Special Taxes,” stating its intention to establish City of Ontario 
Community Facilities District No. 24 (Park Place Facilities – Phase I) (the “Community 
Facilities District”) for the purpose of financing certain public facilities (the “Facilities”) 
and services, as further provided in said Resolution; and  

WHEREAS, in order to finance the Facilities it is necessary to incur bonded 
indebtedness in the amount of up to $57,000,000; 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 
Ontario as follows: 

SECTION 1. The City Council hereby declares that in order to finance the 
Facilities, it is necessary to incur bonded indebtedness. 

SECTION 2. The purpose for which the proposed debt is to be incurred is to 
provide the funds necessary to pay the costs of the Facilities, including all costs and 
estimated costs incidental to, or connected with, the accomplishment of said purpose 
and of the financing thereof, as permitted by Section 53345.3 of the Act. 

SECTION 3.  The maximum amount of the proposed debt is $57,000,000.  

SECTION 4.  The City Council hereby fixes Tuesday, October 7, 2014, at 
6:30 p.m., or as soon thereafter as the City Council may reach the matter, at 303 East 
B Street, Ontario, California, as the time and place when and where the City Council will 
conduct a public hearing on the proposed debt authorization. 

SECTION 5. The City Clerk is hereby directed to publish, or cause to be 
published, a notice of said public hearing one time in a newspaper of general circulation 
published in the area of the proposed Community Facilities District. The publication of 
said notice shall be completed at least seven days prior to the date herein fixed for said 
hearing. Said notice shall contain the information prescribed by Section 53346 of the 
Act. 

SECTION 6. The officers, employees and agents of the City are hereby 
authorized and directed to take all actions and do all things which they, or any of them, 
may deem necessary or desirable to accomplish the purposes of this Resolution and 
not inconsistent with the provisions hereof. 



SECTION 7. This Resolution shall take effect immediately upon its adoption. 

SECTION 8. The City Clerk of the City of Ontario shall certify as to the 
adoption of this Resolution. 
  

PASSED, APPROVED, AND ADOPTED this 2
nd

 day of September 2014. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO LEGAL FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 



 
STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2014-     was duly passed and adopted by the City Council of 
the City of Ontario at their regular meeting held September 2, 2014 by the following roll 
call vote, to wit: 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
 
      ____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2014-    duly passed and adopted by the 
Ontario City Council at their regular meeting held September 2, 2014. 
 
 
 
      _____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
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BACKGROUND:  On August 19, 2014, the City Council introduced an ordinance approving an 

amendment (File No. PDA14-003) to the Development Agreement between Genstar Development 

Corporation Investments 6, L.P. and the City of Ontario. The original Development Agreement (File No. 

PDA06-002) was approved by City Council on February 20, 2006, for Tentative Tract Map Nos. 17931, 

17932, and 17933 within the Esperanza Specific Plan. Genstar Development Corporation Investments 6, 

L.P. and the City recognized that the financial commitment required for construction in the New Model 

Colony was substantial. To adequately forecast these costs and gain assurance that the project may 

proceed under the existing policies, rules and regulations, a Development Agreement was entered into 

providing for the development of up to 289 dwelling units. The Development Agreement, approved in 

February 2007, addressed issues of parkland, public facilities, public services funding, infrastructure and 

affordable housing. 

 

The Amendment incorporates new and modified provisions to conform to the Construction Agreement 

Amendment, including: 

 

• Continues the requirement for funding of Fire Station No. 9 

 

• Continues the requirement for funding of the Regional Water and Storm Water Treatment 

Improvements 

 

• Retention of Public Services Funding Fee amounts and Payment Terms 

 

• Modification of School Financing Provisions  

 

• Modifications of the amount of the CFD to finance City services 

 

The Amendment also incorporates specific requirements for the phased construction and completion of 

required public infrastructure, including regional and local streets and traffic signals, water and sewer 

utilities, and regional and local storm drain improvements. The Applicant is in the process of selling the 

property and, therefore, language has been added to the Development Agreement to allow for the 

transfer of the property to a successor owner under the provisions of the Development Agreement.   

 

The Development Agreement and the Amendment continue to require funding for all new City expenses 

created by the development of the project.  These expenses include all additional City-provided services, 

infrastructure and affordable housing requirements.  

 

The main points of the Development Agreement including the provisions of the Amendment are as 

follows: 

 

Term: Maintains the same term of ten years with a five year option.  

 

Assignment:   Assignable with all terms and conditions applying to the assignee.  

New provisions are added in the Amendment to recognize and provide 

City approval of all partial assignments.  
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Fees:   

Development Impact Fees:  To be paid at current amounts; varies by category (i.e. Streets and 

Bridges, Police, Fire, Open Space/Parks etc.).  This is a separate fee 

from existing City licensing fees and permits and is due at building 

permit issuance for each unit. 

 

Community Facilities 

District (CFD): City will cooperate with Owner to form a CFD to reimburse costs of 

infrastructure construction and maintenance of public facilities. 

  

Parks/Open Space:   Maintains The Ontario Plan (General Plan) requirement of five acres 

per 1,000 projected population through park dedication and/or the 

payment of in-lieu fees; and recognizes that Genstar Development 

Corporation Investments 6, L.P., will construct 2.13 acres of parks and 

open space and pay a pro-rate fee for the remainder of the park and 

open space requirements 

 

Housing:   Maintains the provision of affordable housing as required by the 

General Plan through construction, rehabilitation, or by paying an 

in-lieu fee. 

 

 Schools:  Maintains the requirement to satisfy Mountain View Elementary 

School District and Chaffey High School District school facilities 

requirements. 

   

Termination:   Maintains the City’s ability to terminate the Agreement if substantial 

evidence is found of noncompliance. 

 

In considering the application at their July 22, 2014 meeting, the Planning Commission found that the 

Development Agreement Amendment is consistent with State law, The Ontario Plan, the City’s 

Development Agreement policies, and other Development Agreements previously approved for NMC 

development. As a result, the Commission unanimously (4-0) recommended approval of the 

Development Agreement Amendment to the City Council. 

 

ENVIRONMENTAL REVIEW: The environmental impacts of this project were reviewed in 

conjunction with an Addendum to the Esperanza Specific Plan (SCH #2002061047). This application 

introduces no new significant environmental impacts. The City's "Guidelines for the Implementation of 

the California Environmental Quality Act (CEQA)" provide for the use of a single environmental 

assessment in situations where the impacts of subsequent projects are adequately analyzed. All 

previously adopted mitigation measures shall be a condition of project approval and are incorporated 

herein by reference.  
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EXHIBIT “A” 

THE ESPERANZA SPECIFIC PLAN LAND USE MAP 

 

 



ORDINANCE NO. ________ 
 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, APPROVING AN AMENDMENT TO THE DEVELOPMENT 
AGREEMENT BETWEEN THE CITY OF ONTARIO AND GENSTAR 
DEVELOPMENT CORPORATION INVESTMENTS 6, L.P., (ESPERANZA 
SPECIFIC PLAN) (FILE NO. PDA14-003) TO UPDATE CERTAIN 
PROVISIONS OF THE EXISTING DEVELOPMENT AGREEMENT (FILE 
NO. PDA06-002) TO CONFORM TO THE CONSTRUCTION 
AGREEMENT WITH NMC BUILDERS, AND TO PROVIDE FOR 
PHASING OF THE CONSTRUCTION OF PUBLIC INFRASTRUCTURE 
AS PROVIDED IN TRACT MAP NOS. 17931, 17932, 17933, AND 
MAKING FINDINGS IN SUPPORT THEREOF (APN: 0218-332-12 and 
0218-252-16). 

 

WHEREAS, California Government Code Section 65864 now provides, in 
pertinent part, as follows: 

 

“The Legislature finds and declares that: 
 

(a) The lack of certainty in the approval process of development 
projects can result in a waste of resources, escalate the cost of housing and other 
developments to the consumer, and discourage investment in and commitment to 
comprehensive planning which would make maximum efficient utilization of resources at 
the least economic cost to the public. 

 

(b) Assurance to the Applicant for a development project that upon 
approval of the project, the Applicant may proceed with the project in accordance with 
existing policies, rules and regulations, and subject to conditions of approval, will 
strengthen the public planning process, encourage private participation in 
comprehensive planning, and reduce the economic costs of development.” 

 

WHEREAS, California Government Code Section 65865 provides, in pertinent 
part, as follows: 

 

 “Any city … may enter into a Development Agreement with any person 
having a legal or equitable interest in real property for the development of such 
property as provided in this article …” 
 

WHEREAS, California Government Code Section 65865.2. provides, in part, as 
follows: 

 

 “A Development Agreement shall specify the duration of the Agreement, 
the permitted uses of the property, the density of intensity of use, the maximum 
height and size of proposed buildings, and provisions for reservation or 
dedication of land for public purposes. The Development Agreement may include 
conditions, terms, restrictions, and requirements for subsequent discretionary 
actions, provided that such conditions, terms, restrictions, and requirements for 
discretionary actions shall not prevent development of the land for the uses and 
to the density of intensity of development set forth in this Agreement …” 



 
WHEREAS, on the 4th day of April 1995, the City Council of the City of Ontario 

adopted Resolution No. 95-22 establishing procedures and requirements whereby the 
City of Ontario may consider Development Agreements. 

 
WHEREAS, on the 10th day of September 2002, the City Council of the City of 

Ontario adopted Resolution No. 2002-100 which revised the procedures and 
requirements whereby the City of Ontario may consider Development Agreements. 

 
WHEREAS, on the 20th day of February 2006, the City Council of the City of 

Ontario, adopted Ordinance No. 2856, approving a Development Agreement between 
Armada Ontario Associates, and the City; and 

 
WHEREAS, on June 24, 2014, the Planning Commission of the City of Ontario 

conducted a hearing to consider the Amendment and concluded said hearing on that 
date and continued the Project to the July 22, 2014 hearing; and 
 

WHEREAS, on July 22, 2014, the Planning Commission of the City of Ontario 
conducted a hearing to consider the Amendment and concluded said hearing on that 
date. After considering all public testimony, the Planning Commission recommended 
approval of the Development Agreement Amendment to the City Council with a vote of 
4 to 0 (Gage absent, Gregorek recusing); and  

 
WHEREAS, attached to this resolution, marked Exhibit “A” and incorporated 

herein by this reference, is the proposed Amendment to the Development Agreement 
between Genstar Development Corporation Investments 6, L.P. and the City of Ontario, 
File No. PDA14-003.  Hereinafter in this Resolution, the Development Agreement is 
referred to as the “Amendment”; and 

 
WHEREAS, as the first action on the Project, on August 19, 2014, the City 

Council adopted an Addendum to Esperanza Specific Plan Environmental Impact 
Report (SCH #2004071001) adopted by the City Council on January 16, 2007. This 
application introduces no new significant environmental impacts. The City's "Guidelines 
for the Implementation of the California Environmental Quality Act (CEQA)" provide for 
the use of a single environmental assessment in situations where the impacts of 
subsequent projects are adequately analyzed. All previously adopted mitigation 
measures shall be a condition of project approval and are incorporated herein by 
reference; and 
 

WHEREAS, all legal prerequisites to the adoption of this Resolution have 
occurred. 
 

NOW, THEREFORE, IT IS HEREBY FOUND, DETERMINED, AND RESOLVED 
by the City Council of the City of Ontario, as follows: 

 
SECTION 1. Based upon substantial evidence presented to the Planning 

Commission during the above-referenced hearing on July 22, 2014, including written 
and oral staff reports, together with public testimony, the Planning Commission hereby 
specifically finds as follows: 



 

a. The Amendment to the Development Agreement applies to 73.8 
acres of residential and school land within Planning Areas 8, 9, 10, and of the 
Esperanza Specific Plan, generally located  on northeast and southeast corners of Mill 
Creek Avenue and Eucalyptus Avenue and is presently vacant; and 
 

b. The properties to the north of the Project site are within Planning 
Area 2 of Esperanza Specific Plan and planned for single family development and 
developed dairy/agriculture uses. The property to the south of the project site is within 
the City of Eastvale and developed with single family residential development. The 
property to the east is within Planning Area 4 of Esperanza Specific Plan is planned for 
single family residential development and a middle school and is vacant. The property 
to the west is zoned Specific Plan/Agriculture Preserve, and developed with 
dairy/agriculture uses; and 
 

c. The Development Agreement and the Amendment to the 
Development Agreement establishes parameters for the development of Esperanza 
Specific Plan residential projects. The Development Agreement also grants Genstar 
Development Corporation Investments 6, L.P., the right to develop, the ability to quantify 
the fees; and establish the terms and conditions that apply to those projects. These 
terms and conditions are consistent with The Ontario Plan Policy Plan (General Plan), 
design guidelines and development standards for The Avenue Specific Plan; and 
 

d. The Amendment to the Development Agreement focuses revisions 
to the Development to bring it into consistency with the Construction Agreement 
between the City and New Model Colony Builders (“NMC”), LLC; and 
 

e. The Amendment to the Development Agreement will provide for the 
phasing of various improvements established by Esperanza Specific Plan; and  
 

f. The Amendment to the Development Agreement has been 
prepared in conformance with the goals and policies of The Ontario Plan Policy Plan 
(General Plan); and  
 

g. The Amendment to the Development Agreement does not conflict 
with the Land Use Policies of The Ontario Plan Policy Plan (General Plan) and will 
provide for development, within the district, in a manner consistent with the Policy Plan 
and with related development; and 
 

h. The Amendment to the Development Agreement will promote the 
goals and objectives of the Land Use Element of the Policy Plan; and 
 

i. The Amendment to the Development Agreement will not be 
materially injurious or detrimental to the adjacent properties and will have a significant 
impact on the environment or the surrounding properties but the benefits of the project 
outweighs the potential environmental impacts and the mitigation of these impacts were 
addressed in The Avenue Specific Plan EIR certified by the City Council on 
December 19, 2006. 
 

SECTION 2. Based upon the findings and conclusions set forth in Sections 1 
above, the City Council hereby approves the Project. 



 
SECTION 3. The Applicant shall agree to defend, indemnify and hold 

harmless, the City of Ontario or its agents, officers, and employees from any claim, 
action or proceeding against the City of Ontario or its agents, officers or employees to 
attack, set aside, void or annul this approval. The City of Ontario shall promptly notify 
the applicant of any such claim, action or proceeding, and the City of Ontario shall 
cooperate fully in the defense. 
 

SECTION 4. Custodian of Records. The documents and materials that 
constitute the record of proceedings on which these findings have been based are 
located at the City of Ontario City Hall, 303 East “B” Street, Ontario, California 91764. 
The custodian for these records is the City Clerk of the City of Ontario. 
 

SECTION 5. Severability. If any section, sentence, clause or phrase of this 
Ordinance or the application thereof to any entity, person or circumstance is held for 
any reason to be invalid or unconstitutional, such invalidity or unconstitutionality shall 
not affect other provisions or applications of this Ordinance which can be given effect 
without the invalid provision or application, and to this end the provisions of this 
Ordinance are severable. The People of the City of Ontario hereby declare that they 
would have adopted this Ordinance and each section, sentence, clause or phrase 
thereof, irrespective of the fact that any one or more section, subsections, sentences, 
clauses or phrases be declared invalid or unconstitutional. 

 
SECTION 6. Effective Date. This Ordinance shall become effective 30 days 

following its adoption. 
 
SECTION 7. The Mayor shall sign this Ordinance and the City Clerk shall 

certify as to the adoption and shall cause a summary thereof to be published at least 
once, in a newspaper of general circulation in the City of Ontario, California within 
fifteen (15) days of the adoption.  The City Clerk shall post a certified copy of this 
ordinance, including the vote for and against the same, in the Office of the City Clerk, in 
accordance with Government Code Section 36933. 

 
PASSED, APPROVED, AND ADOPTED this 2nd day of September, 2014. 

 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 



 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
(SEAL) 
  



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Ordinance No. _______ was duly introduced at a regular meeting of the City 
Council of the City of Ontario held August 19, 2014, and adopted at the regular meeting 
held September 2, 2014, by the following roll call vote, to wit: 
 
 
AYES: COUNCIL MEMBERS:  
 
NOES: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 
 
 
 

____________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 

 
(SEAL) 
 
 
 
 
I hereby certify that the foregoing is the original of Ordinance No. ____ duly passed and 
adopted by the Ontario City Council at their regular meeting held September 2, 2014 
and that Summaries of the Ordinance were published on August 26, 2014 and 
September 9, 2014, in the Inland Valley Daily Bulletin newspaper. 
 
 
 
 

_____________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 

 
(SEAL) 



Exhibit A – First Amendment to the Development Agreement 
(See Attached) 
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FIRST AMENDMENT TO THE DEVELOPMENT AGREEMENT BY AND 
BETWEEN THE CITY OF ONTARIO AND GENSTAR DEVELOPMENT 

CORPORATION INVESTMENTS 6, L.P. (ESPERANZA WEST) 
 
 

This First Amendment (hereinafter “First Amendment”) is entered into as of the 
_____ day of ___________________ 201_ by and between the City of Ontario, a 
California municipal corporation (hereinafter “CITY”), and Genstar Development 
Corporation Investments 6 L.P., a Delaware limited partnership (hereinafter “OWNER”). 

RECITALS 

WHEREAS, the CITY and the previous Owner, Armada Ontario Development 
L.L.C. (“Armada Ontario”) previously entered into that certain Armada Ontario – 
Esperanza Development Agreement (No. PDA 06-003) dated February 20, 2007 
pursuant to Section 65864, et seq., of the Government Code, (hereinafter the “Original 
Development Agreement”); and  

WHEREAS, the current OWNER, Genstar Development Corporation Investments 
6 L.P. (Esperanza West) named above as OWNER, has acquired the Property from the 
previous Owner on December 14, 2010; and 

WHEREAS, under the terms of the sale and transfer of the Property, to  
OWNER, OWNER has been assigned and has expressly and unconditionally assumed 
all the rights, duties and obligations of Armada Ontario under the Development 
Agreement, including, without limitation, all of the general rights, duties and obligations 
of OWNER under the Development Agreement; and 

WHEREAS, OWNER has requested that the CITY approve the transfer and 
assignment of the “Original Development Agreement” from Armada Ontario; and   

WHEREAS, the CITY and Armada Ontario also entered into that First 
Supplemental Memorandum to the Development Agreement By and Between the City 
of Ontario and Armada Ontario,  to extend and clarify the provisions of the Development 
Agreement relating to timing of payments under Section 4.6 Public Services Funding 
Fees; and   

 WHEREAS, the provisions of the First Supplemental Memorandum allowed the 
temporary deferral of the required payment of the final installment of the Public Services 
Funding Fee; and 

WHEREAS, Section 2.5 of the Development Agreement specifies that the 
Development Agreement may be amended in whole or in part only in the manner 
provided for in Government Code Section 65868.1 and the procedure for adopting and 
entering into an amendment to the Development Agreement shall be the same as the 
procedure for adopting and entering into the Development Agreement; and 
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WHEREAS, the CITY and NMC Builders, LLC, a California limited liability 
company (“NMC Builders”), entered into that certain Agreement for the Financing and 
Construction of Phase I and II Infrastructure Improvements to Serve an Easterly Portion 
of the New Model Colony dated October 4, 2005, which is referred to both herein and in 
the Development Agreement as the “Construction Agreement;” and   

WHEREAS, the CITY and NMC Builders have entered into the Amended and 
Restated Construction Agreement dated August 21, 2012 that supersedes and replaces 
the Construction Agreement (the “Construction Agreement Amendment”); and 
  

WHEREAS, NMC Builders LLC is identified as the Developer under the 
Construction Agreement Amendment; and 

 
WHEREAS, OWNER is a member of NMC Builders and is a “Member” as such 

term is defined in the Construction Agreement Amendment; and 
 
WHEREAS,  the CITY and OWNER agree that execution of this First 

Amendment shall constitute CITY’s approval of the assignment of the Development 
Agreement to GENSTAR DEVELOPMENT CORPORATION Investments 6 L.P. 
(Esperanza West) and a Certification of Agreement Compliance under Section 6.4 of 
the Development Agreement shall be issued within 10 days following the Effective Date 
of this First Amendment; and 

 
WHEREAS, the current OWNER expects to transfer the Property to a successor 

OWNER under the provisions of Section 2.4 of the Original Development Agreement 
prior to completion of the process required for the adoption of the Ordinance to approve 
this First Amendment and it is expected that OWNER and the successor OWNER will 
execute the necessary assignments and assumptions as required by the Original 
Development Agreement. 

 
AGREEMENTS 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
agreements hereinafter contained, the parties agree as follows: 

1. DEFINITIONS AND EXHIBITS. 

 1.1 Existing Definitions.  The following terms when used in this First 
Amendment shall have the same meaning as defined in the Original Development 
Agreement: “CITY”; “Construction Agreement”; “Development”; Development 
Approvals”; “Development Exaction”; “Development Impact Fee”; “Development Plan”; 
“General Plan”; “Land Use Regulations”; “OWNER”; “Project”, “Property”, “Specific 
Plan”; “Subsequent Development Approvals”; and “Subsequent Land Use Regulations”. 
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1.2 Additional and Modified Definitions.  

1.2.1 The following additional terms shall be defined as follows: 
 

“Construction Agreement Amendment” means that certain Amended and 
Restated Agreement for the Financing and Construction of Infrastructure 
Improvements to Serve an Easterly Portion of the New Model Colony, 
entered into between the CITY and NMC Builders dated August 21, 2012. 
 
“Effective Date” means the date that the ordinance adopting this First 
Amendment becomes effective. 
 
“Model Units” means a maximum of Twelve(12) units constructed by 
OWNER prior to the construction of any Production Units and not offered 
for sale and occupancy until after all of the of the building permits for 
Production Units are issued. 
 
“OWNER” means Genstar Development Corporation Investments 6, L.P., 
a Delaware limited liability partnership as successor in interest to Armada 
Ontario L.L.C, a Delaware Limited Liability Corporation. 
 
“Owner’s Fire Station No. 9 Capital Contribution” is added to mean 
OWNER’s share, calculated on a per-unit basis under the provisions of the 
Construction Agreement Amendment and the NMC Builders LLC’s 
agreements, for the costs of the completion of the design and construction 
of Fire Station No. 9, as estimated by CITY. 

“Phase 1 Recycled Water System Improvements” means the extension of 
the recycled water system to serve the Property in Eucalyptus, Milliken 
and Edison Avenues as described in the attached Exhibit F. 

“Phase 2 Recycled Water System Improvements” means the extension of 
master-planned recycled water system improvements in Riverside Drive 
and Haven Avenue as described in the attached Exhibit F. 

“Production Units” means all units constructed for sale and occupancy by 
OWNER but excludes the maximum of Twelve (12) Model Units 
constructed by OWNER for promotion of sales. 
 
"Storm Water Capacity Availability Equivalents” means a designated 
portion of the total Storm Water Capacity Availability made available 
through the completion of construction of each Phase of regional storm 
water treatment facilities by the NMC Builders.  OWNER shall be required 
to provide evidence of sufficient Storm Water Capacity Availability 
Equivalents (or portions thereof) based upon the storm water generation 
factors and assumptions contained in the Construction Agreement 
Amendment.  
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“Water Availability Equivalent (WAE)” means a designated portion of the 
total Net MDD made available through the construction of each Phase 
described in the Water Phasing Plan of the Construction Agreement 
Amendment.  The number of Water Availability Equivalents (or portions 
thereof) required shall be based upon water demand factors and 
assumptions listed in the Construction Agreement Amendment as “Water 
Availability Equivalents by Land Use” for each land use category.    

    
1.2.2 The following definitions shall be revised as follows: 

“Existing Development Approvals” is revised to mean all Development 
Approvals approved or issued prior to the Effective Date of this 
Amendment.  Existing Development Approvals includes the Development 
Approvals incorporated herein as Exhibit “C-R” and all other Development 
Approvals that are a matter of public record on the Effective Date of this 
Amendment.   

“Existing Land Use Regulations” is revised to mean all Land Use 
Regulations in effect on the Effective Date of this Amendment and all 
other Land Use Regulations that are in effect and a matter of public record 
on the Effective Date of this Amendment. Existing Land Use Regulations 
includes the Regulations incorporated herein as Exhibit “D-R,” and all 
other Land Use Regulations that are in effect and a matter of public record 
on the Effective Date of this Amendment.  

“Improvement” or “Improvements” is revised to mean those public 
improvements required to support the development of the Project as 
described in the Tract Map conditions for Tract Nos.18380 (A Map), 
17931,17932, and 17933 (B Maps) and as further described in Exhibit “F” 
(the “Infrastructure Improvements Exhibit”). 

1.3 Exhibits.  The following documents are attached to, and by this reference 

made a part of, this First Amendment: 

Exhibit “C-R” –Revised Existing Development Approvals 

Exhibit “D-R” – Revised Existing Land Use Regulations 

Exhibit “F” — Infrastructure Improvements Exhibit 

2. MODIFICATIONS TO DEVELOPMENT AGREEMENT TO CONFORM TO 
CONSTRUCTION AGREEMENT AMENDMENT  

2.1 Continuing Requirement for the Funding of Fire Station No. 9 by NMC 
Builders for Issuance of Building Permits.  The issuance of building permits for 
Production Units within the Property is contingent upon, among other things, the 
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provision of payments from NMC Builders for the completion of the construction of 
CITY’s Fire Station No. 9.  Except as provided in section 2.2 below, CITY shall not issue 
building permits for the construction of Production Units within the Property unless and 
until CITY receives payments from NMC Builders in the amount estimated by CITY to 
be necessary and sufficient for the completion of the design and construction of Fire 
Station No. 9.   

2.2 Fire Station Funding Requirements for Any permits Issued Prior the 
Provision of Payments from NMC Builders for the Completion of Construction of CITY’S 
Fire Station No. 9.  If OWNER requests that CITY issue building permits for any Model 
Units or Production Units prior to CITY’s receipt of payments from NMC Builders in an 
amount deemed by CITY to be necessary and sufficient for the design and construction 
of Fire Station No. 9,  then prior to and as a condition precedent to CITY’s issuance of 
any such building permits for the construction of any Model Units or Product Units, 
OWNER shall deposit, or shall have deposited, with NMC Builders an amount equal to 
the OWNER’s Fire Station No. 9 Capital Contribution allocable to such unit(s). 

2.3 Continuing Requirement for the Funding of Regional Water and Storm 
Water Treatment Improvements. Prior to, and as a condition precedent to CITY’s 
approval of the final Tract Map for Tract Nos. 17931, 17932 and 17933, CITY shall 
require OWNER to provide evidence of sufficient Water Availability Equivalents for all 
Model Units and Production Units to be constructed on the Property.  Prior to, and as a 
condition precedent to CITY’s issuance of grading permits for any grading of the 
Property or prior to, and as a condition precedent to CITY’s approval of the final Tract 
Map for Tract Nos. 17931, 17932 or 17933, OWNER shall provide evidence of sufficient 
Storm Water Treatment Capacity Availability for the Project. CITY and OWNER agree 
that the evidence of Storm Water Treatment Capacity Availability for the Project shall be 
based on the net acreage of OWNER’s Project as defined in the Construction 
Agreement Amendment and as of the Effective Date of this Amendment such net 
acreage has been determined to be 54.13 acres.  If the CITY has not issued sufficient 
Storm Water Treatment Capacity Availability for OWNER's Project, because regional 
storm water treatment facilities are not completed by NMC Builders, then OWNER may 
provide and CITY, in its sole discretion, may accept evidence of sufficient Storm Water 
Treatment Capacity that is conditioned upon the future completion of the regional storm 
water treatment facilities.  

2.4 Retention of Public Services Funding Fee Amounts and Payment Terms. 
CITY and OWNER acknowledge and agree that the modifications to amount and 
payment terms included in Section 3.7.4 of the Construction Agreement Amendment 
shall not apply to OWNER’s Public Services Funding Fee Amounts and payment terms 
as OWNER entered into a Development Agreement with CITY prior to the effective date 
of the Construction Agreement Amendment.  Additionally, CITY agrees that OWNER is 
in compliance with the requirements for payment of the first and second installments of 
the Public Services Funding Fees as specified in the Original Development Agreement.  
Finally, CITY and OWNER agree that OWNER shall continue to be required to pay the 
third and final installment as provided in the Original Development Agreement.  
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2.5 Modification of School Financing Provisions. The provisions of Section 
5.2 School Financing. of the Original Development Agreement shall be superseded and 
replaced with the following:  

 
“5.2  Schools.  CITY and OWNER agree that OWNER, either through joint or 

individual agreements between OWNER and the applicable school district(s), shall 
satisfy its new school obligations.  The new school obligations for the Mountain View 
School District in the New Model Colony area have been projected to include the 
acquisition or dedication of school sites for, and construction of, up to eight (8) schools.  
Of these eight (8) schools, six (6) are to be elementary (K-5) grade schools and two (2) 
are to be middle grade schools.  The new school obligations for the Chaffey Joint Union 
High School District in the New Model Colony area have been projected to include the 
dedication of a school site for, and construction of, an additional high school. The new 
school obligations for the applicable school district shall be met by a combination of the 
following: (1) designating and dedicating school site(s) within the Property as set forth in 
the General Plan, and/or (2) paying school impact fees, (3) entering into a joint 
mitigation agreement or individual mitigation agreements, or (4) any combination of the 
foregoing.  Written evidence of approval by the applicable school district that OWNER 
has met its school obligations may be required by the CITY as a condition to the 
issuance by the City of any entitlements for OWNER’s Project.  In the event OWNER is 
unable to provide such written evidence from the applicable school district(s), CITY shall 
have the right to decline to honor any DIF Credit, Certificates of MDD Availability, 
Certificates of Storm Water Treatment Capacity Availability, or any combination thereof, 
presented by OWNER, without liability to the City.  To the extent that a joint mitigation 
agreement is approved by the applicable school district(s), and  OWNER is a participant 
in good standing in such mitigation agreement, OWNER shall be deemed to have 
mitigated its new school obligations under this Section 5.2.”  

 

2.6  Modification of the Amounts of the CFD to Finance City Services. OWNER 
expects to transfer ownership to another entity and assign its rights and responsibilities 
under the Original Development Agreement and this First Amendment to the successor 
OWNER.  CITY and OWNER agree that if the successor OWNER is also the OWNER 
of adjoining property within the Esperanza Specific Plan, then CITY and OWNER agree 
to pursue the necessary actions to dissolve the existing Community Facilities District 
(CFD) to finance CITY services and improvements through annual special taxes and 
pursue the formation of a single Community Facilities District to include the Property 
and the adjoining property within the Esperanza Specific Plan area.   If the ownership is 
transferred and the successor OWNER is also the owner of the adjacent property within 
the Esperanza Specific Plan area and the existing Community Facilities District is 
dissolved, then prior to, and as a condition precedent to, the recordation of any final 
subdivision maps, the area covered by such map shall be included in a new Community 
Facilities District (CFD) to finance CITY services through annual special taxes.  The 
amounts contained in Section 5.1 Financing Mechanism(s) in the Original Development 
Agreement shall also be modified as follows: 

Single Family Detached Dwelling Unit to $1,387.00 
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Multiple Family Dwelling Unit to $1,202.00         

Gated Apartment Community Dwelling Unit to $1,008.00      

Non-Residential buildings to $.26 per square foot.  

These modified amounts shall be subject to an automatic increase, not to exceed 
four (4%) percent per year, beginning on January 1, 2015.  If ownership of the 
Property is not transferred, or if the successor OWNER does not submit a Petition to 
CITY to dissolve the existing Community Facilities District or CITY is unable to 
dissolve the existing Community Facilities District for any reason, then the currently 
Community Facilities District and the adopted Rate and Method for such District 
shall continue to utilize the current annual special taxes for CITY services. 

2.7  Remaining Provisions of Section 5. FINANCING OF PUBLIC 
IMPROVEMENTS All other provisions of Section 5. FINANCING OF PUBLIC 
IMPROVEMENTS shall continue and shall be unaffected by this First Amendment. 

3. MODIFICATIONS TO DEVELOPMENT AGREEMENT TO REQUIRE 
CONSTRUCTION OF SPECIFIED PUBLIC IMPROVEMENTS 

3.1 Modifications to Conceptual Phasing Plan. Section 3.4 of the Original 
Development Agreement is hereby amended to read as follows: 

“3.4  Conceptual Phasing Plan.  Development of the Property is contingent, in 
part, on the phasing of area-wide infrastructure improvements over which the OWNER 
has limited control.  Attached hereto as Exhibit “E” is a Conceptual Phasing Plan which 
is based on the OWNER’s best estimate of the timing of the completion of needed 
infrastructure improvements.  The conceptual phasing plan is an estimate only and is 
subject to the same timing constraints and the exercise of OWNER’s business judgment 
as set forth in the Original Development Agreement. 

3.4.1 Attached hereto as Exhibit “F” is a description of the infrastructure 
improvements needed for the development of the Property (the “Infrastructure 
Improvement Exhibit”). 

3.4.2  OWNER agrees that development of the Property shall require the 
construction of a significant portion of permanent master planned water utility 
infrastructure, known as the “Francis Zone Water Loop.”  OWNER shall be 
responsible for the construction of the necessary extension of permanent master 
planned water utility infrastructure to the Property to the extent that such water 
utility infrastructure has not been constructed by NMC Builders or others. CITY 
agrees that OWNER may initiate grading after recordation of the Final Tract Ma 
p; however, OWNER acknowledges and agrees that no Building Permits shall be 
issued by CITY for Production Units prior to the completion of the extension of 
permanent master planned potable and recycled water utility infrastructure to 
serve the Project. 
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3.4.3  OWNER agrees that development of the Property shall require the 
construction of a portion of Mill Creek, Bellegrave and Eucalyptus Avenues, all as 
shown on Exhibit F.  OWNER shall be responsible for the construction of the 
master planned street and related improvements in  Mill Creek, Eucalyptus and 
Bellegrave Avenues all as shown on Exhibit F.   OWNER also agrees that 
OWNER shall be required to construct signalized intersection improvements at 
the intersections of Eucalyptus and Mill Creek Avenues, Mill Creek and 
Bellegrave Avenues and Eucalyptus Avenue and “B” Street, and OWNER shall 
be required to construct the intersection improvements at these intersections as 
shown on Exhibit F.” 

3.4.4 OWNER agrees that development of the Property shall require the 
construction of master planned sewer system improvements in Bellegrave and 
Merrill Avenues from Mill Creek Avenue to Archibald Avenue and OWNER shall 
be responsible for the construction of such master planned sewer system 
improvements as shown on Exhibit F.   OWNER also agrees that OWNER shall 
be responsible for the construction of master planned sewer system 
improvements in Eucalyptus Avenue from Milliken Avenue to Mill Creek Avenue 
and in Mill Creek Avenue from Eucalyptus Avenue to Bellegrave Avenue as 
shown on Exhibit F. 

3.4.5 OWNER agrees that development of the Property shall require the 
construction of master planned storm drain system improvements  including the 
connection to the Countyline Channel and OWNER shall be responsible for the 
construction of such master planned storm drain system improvements as shown 
on Exhibit F.  OWNER shall also be responsible for the construction of master 
planned storm drain system improvements in Eucalyptus and Mill Creek Avenues 
to Bellegrave Avenue as shown on Exhibit F. 

3.4.6 CITY and OWNER agree that NMC Builders shall be responsible 
for the design and construction of an additional extension of master planned 
recycled water infrastructure in Riverside and Haven Avenues (the “Phase 2 
Recycled Water Improvements”) to serve the Project as described in the 
attached Exhibit F.  Prior to September 1, 2018, OWNER shall deposit, or shall 
have deposited, with NMC Builders, an amount equal to the OWNER’s capital 
contribution for the design and construction of the Phase 2 Recycled Water 
Improvements and OWNER shall provide evidence acceptable to CITY that 
OWNER has deposited such capital contribution with NMC Builders. If OWNER 
has not deposited such amount or if NMC Builders has not initiated construction 
of the Phase 2 Recycled Water System Improvements prior to September 1, 
2018, OWNER shall initiate and complete construction of the Phase 2 Recycled 
Water System Improvements no later than September 1, 2019  OWNER 
acknowledges and agrees that if OWNER or NMC Builders has not completed 
the design and construction of the Phase 2 Recycled Water System 
Improvements prior to September 1, 2019 then CITY shall be entitled to withhold 
issuance of any further building permits for the Project unless and until the 
design and construction of the Phase 2 Recycled Water System Improvements is 
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completed.  If NMC Builders LLC or others have completed the design and 
initiated construction of the required Phase 2 Recycled Water System 
Improvements prior to September 1, 2019 then OWNER shall not be required to 
construct such improvements and OWNER shall not be eligible to receive the 
special reimbursement described in Section 4.2.5.1. 
3.2 Requirements for the Construction of Public Infrastructure and 

Improvements. The following provisions shall be added to Section 3.7 Public 
Works; Utilities of the Original Development Agreement:    

“3.7.1 OWNER shall be responsible for the timely construction and completion of 
all public infrastructure required for the Project as shown on the attached Exhibit “F” and 
any and all tentative tract map conditions.  Unless otherwise specified in the Subdivision 
Agreement/Tract Map conditions, all other required Improvements for each Tract Map, 
shall be completed and operational prior to, and as a condition precedent to, OWNER 
requesting and CITY’s granting of the first building permit for any units for the Project, 
except the maximum number of Twelve_(12) Model Units.   

3.7.1.1 Construction of Model Units prior to Construction of the 
Interim Units and Production Units. Subject to the prior submittal by OWNER and 
approval by CITY of a plan to provide sufficient public infrastructure for the 
construction of a maximum number of Twelve (12) Model Units and other 
temporary sales facilities, City may issue a maximum of Twelve (12) building 
permits for Model Units.   The plan to be submitted by OWNER for CITY approval 
shall describe the utilities and other infrastructure necessary to provide sufficient 
fire protection including a connection to permanent, master planned water 
facilities including connections and other public health and safety requirements 
for the Model Units.” 

3.3 Modifications to Section 4.2 of the Original Development Agreement. 
Section 4.2.1, 4.2.2 and 4.2.3 of the Original Development Agreement shall be 
amended to read as follows: 

“4.2.1 Amount of Development Impact Fee.  Development Impact Fees 
shall be paid by OWNER, and any credit and/or reimbursement shall be provided 
to OWNER, in accordance with Section 3.1 of the Construction Agreement 
Amendment.    Without limiting the nature of the foregoing, nothing contained in 
this Agreement shall affect the ability of other public agencies to impose and 
amend, from time to time, Development Impact Fees established or imposed by 
such other public agencies, even though such Development Impact Fees may be 
collected by CITY.   

4.2.2 Time of Payment. The Development Impact Fees required pursuant 
to Subsection 4.2.1 shall be paid to CITY prior to the issuance of a building 
permit for each applicable residential or other unit, except for Development 
Impact Fees and Open Space and Habitat Acquisition Development Impact fees 
which shall be paid by OWNER to CITY prior to the issuance of a grading 
permit.” 
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4.2.3 Parkland and Quimby Act Fees Pursuant to the General Plan 
(OntarioPlan) Goal PR1, Policy PR1-5 (achievement of a park standard of 5 
acres of parkland per 1,000 residents) OWNER shall provide improved parks, 
developed in accordance with the City’s park standards in an amount equal to 
two (2) acres per 1,000 of projected population without credit, reimbursement, 
offset or consideration from City.  CITY and OWNER agree that lettered Lots of 
Tract Nos. 17931 and 17932 consisting of approximately 2.22 net acres shall 
satisfy OWNER's additional park development requirement.  Areas designated as 
Park areas shall be transferred to a homeowners’ association and the 
homeowners’ association shall be responsible for all maintenance of the 
developed park areas. OWNER shall also pay the full Development Impact Fee 
for the Parkland Acquisition and Development Fee category (Quimby Act fees) 
for the Project.   

Additionally, Sections 4.2.4 and 4.2.5 of the Original Development 
Agreement shall be removed and replaced by the following: 

“4.2.4 Construction of DIF Program Infrastructure (Construction 
Agreement). To the extent OWNER is required to construct and completes 
construction of public improvements that are included in CITY’s Development 
Impact Fee Program and the Construction Agreement Amendment, CITY agrees 
that CITY shall issue DIF Credit (as defined in the Construction Agreement 
Amendment) in accordance with the provisions of the Construction Agreement 
Amendment and any amendments thereto.  Use of DIF Credit issued to OWNER 
as a member of NMC Builders LLC to offset OWNER’s DIF payment obligations 
shall also be subject to the provisions of the Construction Agreement 
Amendment and any amendments thereto.   

4.2.5 Construction of DIF Program Infrastructure (Non-
Construction Agreement). To the extent OWNER is required to construct and 
completes construction of public improvements that are included in CITY’s 
Development Impact Fee Program and such public improvements are not 
included in the Construction Agreement Amendment between CITY and NMC 
Builders LLC, CITY agrees that CITY shall issue DIF Credit and DIF 
Reimbursement in accordance with the provisions of a separate Fee Credit 
Agreement between CITY and OWNER.  Limitation on the use of DIF Credit 
issued to OWNER to offset OWNER’s DIF payment obligations shall also be 
subject to the provisions of a separate Fee Credit Agreement.  OWNER may also 
be eligible to receive reimbursement from DIF collected by CITY and paid by 
other development that benefits from OWNER’s construction of DIF Program 
Infrastructure.  Any such DIF Reimbursement shall be subject to a Fee Credit 
Agreement between CITY and OWNER.  CITY and OWNER agree that the Fee 
Credit Agreement between CITY and OWNER shall comply with CITY’s adopted 
policies applicable to such agreements.” 

4.2.5.1 CITY Reimbursement for Phase 2 Recycled Water 
System Improvements. If NMC Builders LLC or another 
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developer does not complete the design and construction of the 
Phase 2 Recycled Water Improvements prior to September 1, 2019 
and OWNER constructs the Phase 2 Recycled Water 
Improvements then, CITY agrees that the provisions of the DIF 
Credit and Reimbursement Agreement referenced above shall also 
include a requirement for a special reimbursement from CITY to 
OWNER upon completion by OWNER and acceptance by CITY of 
the Phase 2 Recycled Water System Improvements to the extent 
such improvements are constructed by OWNER.  The amount of 
the reimbursement shall be thirty-two and six tenths percent 
(32.6%) of the eligible design and construction costs for the portion 
of the Phase 2 Recycled Water System Improvements located in 
Riverside Avenue between Haven Avenue and Archibald Avenue.  
At this time the estimated eligible costs for the design and 
construction of this portion of the Phase 2 Recycled Water System 
Improvements is two million, four hundred fifty-five thousand dollars 
($2,455,000).  The actual amount of the special reimbursement 
shall be determined upon completion and acceptance of the 
improvements by CITY and shall be based upon the actual eligible 
costs for the design and construction of the improvements or the 
estimated costs in CITY’s DIF Program for the improvements, 
whichever is less.  

4. OTHER MODIFICATIONS. 
 

4.1 Assignment and Assumption.  CITY and OWNER acknowledge that 
Armada Ontario Development L.L.C. (Armada Ontario) has transferred the Property to 
OWNER and has transferred and assigned to OWNER, all rights, title and interest to the 
Property.  OWNER hereby expressly and unconditionally assumes all the rights, duties 
and obligations of Armada Ontario as the predecessor in interest to OWNER under the 
Original Development Agreement, including, without limitation, all of the general rights, 
duties and obligations of Armada Ontario under the Original Development Agreement 
for the development of the Property.  OWNER agrees to observe and fully perform all of 
Armada Ontario’s and OWNER’s obligations under the Original Development 
Agreement and this First Amendment and to be subject to all the terms and conditions 
thereof, it being the express intention that OWNER, upon execution of this First 
Amendment, shall become substituted for Armada Ontario as the “OWNER” under the 
Original Development Agreement, the First Supplemental Memorandum, and this First 
Amendment. 

 
4.2   Release of Assignor.  Pursuant to section 2.4.2 of the Original 

Development Agreement, Armada Ontario, as the previous OWNER shall be free from 
any and all liabilities accruing on or after the date of the transfer of title to the Property 
with respect to the Development Agreement.  No breach or default under this First 
Amendment or the Development Agreement by the current OWNER shall be attributed 
to Armada Ontario, as the previous OWNER. 
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4.3 Assignment and Assumption by Successor Owner.  CITY and OWNER 
acknowledge that OWNER expects to transfer the Property to a successor OWNER 
prior to the completion of the approval process for, and the execution of, this First 
Amendment.  If current OWNER transfers the Property to a successor OWNER and 
CITY consents to such transfer under the provisions of Section 2.4 of the Original 
Development Agreement, prior to the completion of the approval process for this First 
Amendment then the successor  OWNER shall expressly and unconditionally assume, 
in writing, all the rights, duties and obligations of the current OWNER, Genstar 
Development Corporation Investments 6 L.P., including, without limitation, all of the 
general rights, duties and obligations of Genstar Development Corporation Investments 
6 L.P. under the Original Development Agreement and this First Amendment for the 
development of the Property.  The successor OWNER shall observe and fully perform 
all of OWNER’s obligations under the Original Development Agreement and this First 
Amendment and to be subject to all the terms and conditions thereof. 

 
5. INTEGRATION.  
 

5.1 Integration of Previous Understandings and Clarifications. This First 
Amendment reflects the complete understanding of the parties with respect to the 
subject matter hereof.  To the extent this First Amendment conflicts with the 
Development Agreement, or First Supplemental Memorandum, or both, this First 
Amendment supersedes such previous document(s).  In all other respects, the parties 
hereto re-affirm and ratify all other provisions of the Development Agreement and First 
Supplemental Memorandum.  The Property covered by this First Amendment is as 
described in the legal description of the Property attached hereto as revised Exhibit B-
R.  This First Amendment shall be recorded against the Property. 

 
IN WITNESS WHEREOF, the parties hereto have executed this First 

Amendment as of the date the ordinance adopting this First Amendment becomes 
effective (“Effective Date”). 
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SIGNATURE PAGE 
TO FIRST AMENDMENT TO DEVELOPMENT AGREEMENT BY AND BETWEEN 

THE CITY OF ONTARIO AND GENSTAR DEVELOPMENT CORPORATION 
INVESTMENTS 6, L.P.. 

 
 "OWNER" 

 
GENSTAR DEVELOPMENT CORPORATION 
Investments 6 L.P., 
a Delaware limited liability company 
  
 
By:    
  
 

 
By: 
Name:     
Its:            

 
Date: ___________________ 
 

  
"CITY" 
 
CITY OF ONTARIO 
 
 
By:_______________________________ 
     Al Boling, City Manager 
 
Date: ___________________ 
 
ATTEST: 
 
 
__________________________________ 
 City Clerk, Ontario 

  
APPROVED AS TO FORM: 
BEST, BEST & KRIEGER LLP 

 
 
__________________________________ 
City Attorney 
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Corporation Investments – RCCD, L.P. and the City of Ontario. The original Development Agreement 

(File No. PDA06-003) was approved by City Council on February 20, 2006, for Tentative Tract Map 

Nos. 17935 and 17936 within the Esperanza Specific Plan. Genstar Development Corporation 

Investments – RCCD, L.P., and the City recognized that the financial commitment required for 

construction in the New Model Colony was substantial. To adequately forecast these costs and gain 

assurance that the project may proceed under the existing policies, rules and regulations, a Development 

Agreement was entered into providing for the development of up to 154 dwelling units. The 

Development Agreement, approved in February 2007, addressed issues of parkland, public facilities, 

public services funding, infrastructure and affordable housing. 

 

The Amendment incorporates new and modified provisions to conform to the Construction Agreement 

Amendment, including: 

 

• Incorporation of Tentative Tract Maps 18876 and 18878 (217 residential units and 27.23 acres) 

 

• Continues the requirement for funding of Fire Station No. 9 

 

• Continues the requirement for funding of the Regional Water and Storm Water Treatment 

Improvements 

 

• Modification of Public Services Funding Fees: Increase the fee from $1,700/unit to $1,820/unit due 

in two installments: 

 

(1) $910/unit with the issuance of the each building permit or within 30 days of City commencing 

construction of the Fire Station No. 9, whichever occurs first (less previous payment of 

$157,675 received by City credited to first installment). 

 

(2) $910 upon issuance of each remaining building permits, the cost of which shall increase each 

January 1, beginning January 1, 2015. 

 

• Single installment of payment of the Public Services Funding of fifty five cents per square feet of 

non-residential buildings.  

 

• Modification of School Financing Provisions  

 

• Modifications of the amount of the CFD to finance City services 

 

The Amendment also incorporates specific requirements for the phased construction and completion of 

required public infrastructure, including regional and local streets and traffic signals, water and sewer 

utilities, and regional and local storm drain improvements. The Applicant is in the process of selling the 

property and therefore language has been added to the Development Agreement to allow for the transfer 

of the property to a successor owner under the provisions of the Development Agreement.   

 

The Development Agreement and the Amendment continue to require funding for all new City expenses 

created by the development of the project.  These expenses include all additional City-provided services, 

infrastructure and affordable housing requirements.  
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The main points of the Development Agreement including the provisions of the Amendment are as 

follows: 

 

Term: Maintains the same term of ten years with a five year option.  

 

Assignment:   Assignable with all terms and conditions applying to the assignee.  

New provisions are added in the Amendment to recognize and provide 

City approval of all partial assignments.  

 

Fees:   

Development Impact Fees:  To be paid at current amounts; varies by category (i.e. Streets and 

Bridges, Police, Fire, Open Space/Parks etc.).  This is a separate fee 

from existing City licensing fees and permits and is due at building 

permit issuance for each unit. 

 

Community Facilities 

District (CFD): City will cooperate with Owner to form a CFD to reimburse costs of 

infrastructure construction and maintenance of public facilities. 

  

Parks/Open Space:   Maintains The Ontario Plan (General Plan) requirement of five acres 

per 1,000 projected population through park dedication and/or the 

payment of in-lieu fees; and recognizes that Ontario Land will 

construct 2.13 acres of parks and open space and pay a pro-rate fee for 

the remainder of the park and open space requirements 

 

Housing:   Maintains the provision of affordable housing as required by the 

General Plan through construction, rehabilitation, or by paying an 

in-lieu fee. 

 

 Schools:  Maintains the requirement to satisfy Mountain View Elementary 

School District and Chaffey High School District school facilities 

requirements.   

 

Termination:   Maintains the City’s ability to terminate the Agreement if substantial 

evidence is found of noncompliance. 

 

In considering the application at their July 22, 2014 meeting, the Planning Commission found that the 

Development Agreement Amendment is consistent with State law, The Ontario Plan, the City’s 

Development Agreement policies, and other Development Agreements previously approved for NMC 

development. As a result, the Commission unanimously (4-0) recommended approval of the 

Development Agreement Amendment to the City Council. 

 

ENVIRONMENTAL REVIEW: The environmental impacts of this project were reviewed in 

conjunction with an Addendum to the Esperanza Specific Plan (SCH #2002061047). This application 

introduces no new significant environmental impacts. The City's "Guidelines for the Implementation of 

the California Environmental Quality Act (CEQA)" provide for the use of a single environmental 

assessment in situations where the impacts of subsequent projects are adequately analyzed. All 
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previously adopted mitigation measures shall be a condition of project approval and are incorporated 

herein by reference.  

 

  



 

 

Page 5 of 5 

 

EXHIBIT “A” 

THE ESPERANZA SPECIFIC PLAN LAND USE MAP 

 

 

 
 



ORDINANCE NO. _______ 
 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, APPROVING AN AMENDMENT BETWEEN THE CITY OF 
ONTARIO AND GENSTAR DEVELOPMENT CORPORATION – RCCD 
L.P., (ESPERANZA SPECIFIC PLAN) (FILE NO. PDA14-004) TO AMEND 
DEVELOPMENT AGREEMENT, FILE NO. PDA06-003, TO UPDATE 
CERTAIN PROVISIONS OF THE EXISTING DEVELOPMENT 
AGREEMENT TO CONFORM TO THE CONSTRUCTION AGREEMENT 
WITH NMC BUILDERS, TO INCLUDE THE ADDITIONAL 
DEVELOPMENT OF UP TO 217 RESIDENTIAL UNITS ON 27.23 ACRES 
OF LAND, AND TO PROVIDE FOR PHASING OF THE CONSTRUCTION 
OF PUBLIC INFRASTRUCTURE AS PROVIDED IN TRACT MAP NOS. 
17935, 17936, 18876, AND 18778, AND MAKING FINDINGS IN 
SUPPORT THEREOF (APN: 0218-332-11 and 0218-252-17). 

 
WHEREAS, California Government Code Section 65864 now provides, in 

pertinent part, as follows: 
 

“The Legislature finds and declares that: 
 
(a) The lack of certainty in the approval process of development 

projects can result in a waste of resources, escalate the cost of housing and other 
developments to the consumer, and discourage investment in and commitment to 
comprehensive planning which would make maximum efficient utilization of resources at 
the least economic cost to the public. 

 
(b) Assurance to the Applicant for a development project that upon 

approval of the project, the Applicant may proceed with the project in accordance with 
existing policies, rules and regulations, and subject to conditions of approval, will 
strengthen the public planning process, encourage private participation in 
comprehensive planning, and reduce the economic costs of development.” 

 
WHEREAS, California Government Code Section 65865 provides, in pertinent 

part, as follows: 
 
 “Any city … may enter into a Development Agreement with any person 
having a legal or equitable interest in real property for the development of such 
property as provided in this article …” 
 
WHEREAS, California Government Code Section 65865.2. provides, in part, as 

follows: 
 

“A Development Agreement shall specify the duration of the Agreement, 
the permitted uses of the property, the density of intensity of use, the maximum 
height and size of proposed buildings, and provisions for reservation or 
dedication of land for public purposes. The Development Agreement may include 



conditions, terms, restrictions, and requirements for subsequent discretionary 
actions, provided that such conditions, terms, restrictions, and requirements for 
discretionary actions shall not prevent development of the land for the uses and 
to the density of intensity of development set forth in this Agreement …” 
 
WHEREAS, on the 4th day of April 1995, the City Council of the City of Ontario 

adopted Resolution No. 95-22 establishing procedures and requirements whereby the 
City of Ontario may consider Development Agreements. 

 
WHEREAS, on the 10th day of September 2002, the City Council of the City of 

Ontario adopted Resolution No. 2002-100 which revised the procedures and 
requirements whereby the City of Ontario may consider Development Agreements. 
 

WHEREAS, on the 20th day of February 2006, the City Council of the City of 
Ontario, adopted Ordinance No. 2856, approving a Development Agreement between 
Regent Ontario, LLC, and the City; and 
 

WHEREAS, on June 24, 2014, the Planning Commission of the City of Ontario 
conducted a hearing to consider the Amendment and concluded said hearing on that 
date and continued the Project to the July 22, 2014 hearing; and 
 

WHEREAS, on July 22, 2014, the Planning Commission of the City of Ontario 
conducted a hearing to consider the Amendment and concluded said hearing on that 
date. After considering all public testimony, the Planning Commission recommended 
approval of the Development Agreement Amendment to the City Council with a vote of 
4 to 0 (Gage absent, Gregorek recusing); and  

 
WHEREAS, attached to this Ordinance, marked Exhibit “A” and incorporated 

herein by this reference, is the proposed Amendment to the Development Agreement 
between Genstar Development Corporation – RCCD L.P., and the City of Ontario, File 
No. PDA14-004.  Hereinafter in this Ordinance, the Development Agreement is referred 
to as the “Amendment”; and 

 
WHEREAS, as the first action on the Project, on August 19, 2014, the City 

Council adopted an Addendum to Esperanza Specific Plan Environmental Impact 
Report (SCH #2004071001) adopted by the City Council on January 16, 2007. This 
application introduces no new significant environmental impacts. The City's "Guidelines 
for the Implementation of the California Environmental Quality Act (CEQA)" provide for 
the use of a single environmental assessment in situations where the impacts of 
subsequent projects are adequately analyzed. All previously adopted mitigation 
measures shall be a condition of project approval and are incorporated herein by 
reference; and 

 
WHEREAS, all legal prerequisites to the adoption of this Ordinance have 

occurred. 
 

NOW, THEREFORE, IT IS HEREBY FOUND, DETERMINED, AND RESOLVED 
by the City Council of the City of Ontario, as follows: 



 
SECTION 1. Based upon substantial evidence presented to the City Council 

during the above-referenced hearing on August 19, 2014, including written and oral staff 
reports, together with public testimony, the Planning Commission hereby specifically 
finds as follows: 

 
a. The Amendment to the Development Agreement applies to 91.07 

acres of residential land within Planning Areas 4, 5, 6, and 7 of the  Esperanza Specific 
Plan, generally located  on northwest and southwest corners of Mill Creek Avenue and 
Eucalyptus Avenue and is presently vacant; and 
 

b. The properties to the north of the Project site are within Planning 
Area 4 of Esperanza Specific Plan and planned for single family development and 
developed dairy/agriculture uses. The property to the south of the project site is within 
the City of Eastvale and developed with single family residential development. The 
property to the east is within the City Eastvale and developed with industrial uses. The 
property to west is located within Planning Area 4 of Esperanza Specific Plan and 
planned for single family development and currently vacant; and 
 

c. The Development Agreement and the Amendment to the 
Development Agreement establishes parameters for the development of Esperanza 
Specific Plan residential projects.  The Development Agreement also grants Genstar 
Development Corporation – RCCD L.P., a Delaware limited partnership the right to 
develop, the ability to quantify the fees; and establish the terms and conditions that 
apply to those projects.  These terms and conditions are consistent with The Ontario 
Plan Policy plan (General Plan), design guidelines and development standards for The 
Avenue Specific Plan; and 
 

d. The Amendment to the Development Agreement focuses revisions 
to the Development to bring it into consistency with the Construction Agreement 
between the City and New Model Colony Builders (“NMC”), LLC; and 
 

e. The Amendment to the Development Agreement will provide for the 
phasing of various improvements established by Esperanza Specific Plan; and  
 

f. The Amendment to the Development Agreement has been 
prepared in conformance with the goals and policies of The Ontario Plan Policy Plan 
(General Plan); and  
 

g. The Amendment to the Development Agreement does not conflict 
with the Land Use Policies of The Ontario Plan Policy Plan (General Plan) and will 
provide for development, within the district, in a manner consistent with the Policy Plan 
and with related development; and 
 

h. The Amendment to the Development Agreement will promote the 
goals and objectives of the Land Use Element of the Policy Plan; and 

 



i. The Amendment to the Development Agreement will not be 
materially injurious or detrimental to the adjacent properties and will have a significant 
impact on the environment or the surrounding properties but the benefits of the project 
outweighs the potential environmental impacts and the mitigation of these impacts were 
addressed in The Avenue Specific Plan EIR certified by the City Council on 
December 19, 2006. 
 

SECTION 2. Based upon the findings and conclusions set forth in Sections 1 
above, the City Council hereby approves the Project. 
 

SECTION 3. The Applicant shall agree to defend, indemnify and hold 
harmless, the City of Ontario or its agents, officers, and employees from any claim, 
action or proceeding against the City of Ontario or its agents, officers or employees to 
attack, set aside, void or annul this approval. The City of Ontario shall promptly notify 
the applicant of any such claim, action or proceeding, and the City of Ontario shall 
cooperate fully in the defense. 
 

SECTION 4. Custodian of Records. The documents and materials that 
constitute the record of proceedings on which these findings have been based are 
located at the City of Ontario City Hall, 303 East “B” Street, Ontario, California 91764. 
The custodian for these records is the City Clerk of the City of Ontario. 
 

SECTION 5.  Severability. If any section, sentence, clause or phrase of this 
Ordinance or the application thereof to any entity, person or circumstance is held for 
any reason to be invalid or unconstitutional, such invalidity or unconstitutionality shall 
not affect other provisions or applications of this Ordinance which can be given effect 
without the invalid provision or application, and to this end the provisions of this 
Ordinance are severable. The People of the City of Ontario hereby declare that they 
would have adopted this Ordinance and each section, sentence, clause or phrase 
thereof, irrespective of the fact that any one or more section, subsections, sentences, 
clauses or phrases be declared invalid or unconstitutional. 

SECTION 6.  Effective Date. This Ordinance shall become effective 30 days 
following its adoption. 

SECTION 7. The Mayor shall sign this Ordinance and the City Clerk shall 
certify as to the adoption and shall cause a summary thereof to be published at least 
once, in a newspaper of general circulation in the City of Ontario, California within 
fifteen (15) days of the adoption.  The City Clerk shall post a certified copy of this 
ordinance, including the vote for and against the same, in the Office of the City Clerk, in 
accordance with Government Code Section 36933. 

 
PASSED, APPROVED, AND ADOPTED this 2nd day of September, 2014. 

 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 



 
 
ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 

 

 

(SEAL) 
  



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Ordinance No. _______ was duly introduced at a regular meeting of the City 
Council of the City of Ontario held August 19, 2014, and adopted at the regular meeting 
held September 2, 2014, by the following roll call vote, to wit: 
 
 
AYES: COUNCIL MEMBERS:  
 
NOES: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 
 
 
 

____________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 

 
(SEAL) 
 
 
 
 
I hereby certify that the foregoing is the original of Ordinance No. ____ duly passed and 
adopted by the Ontario City Council at their regular meeting held September 2, 2014 
and that Summaries of the Ordinance were published on August 26, 2014 and 
September 9, 2014, in the Inland Valley Daily Bulletin newspaper. 
 
 
 
 

_____________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 

 
(SEAL) 



Exhibit A – First Amendment to the Development Agreement 
(See Attached) 
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FIRST AMENDMENT TO THE DEVELOPMENT AGREEMENT BY AND 
BETWEEN THE CITY OF ONTARIO AND GENSTAR DEVELOPMENT 

CORPORATION - RCCD , L.P. (ESPERANZA EAST) 
 
 

This First Amendment (hereinafter “First Amendment”) is entered into as of the 
_____ day of ___________________ 201_ by and between the City of Ontario, a 
California municipal corporation (hereinafter “CITY”), and Genstar Development 
Corporation -RCCD L.P., a Delaware limited partnership (hereinafter “OWNER”). 

RECITALS 

WHEREAS, the CITY and the previous Owner, Regent Ontario L.L.C. (“Regent 
Ontario”) previously entered into that certain Regent Ontario (Esperanza) Development 
Agreement (No. PDA 06-003) dated February 20, 2007 pursuant to Section 65864, et 
seq., of the Government Code, (hereinafter the “Original Development Agreement”); 
and  

WHEREAS, the current OWNER, Genstar Development Corporation – RCCD 
L.P. (Esperanza East) named above as OWNER, has acquired the Property from the 
previous Owner on December 10, 2010; and 

WHEREAS, under the terms of the sale and transfer of the Property, to  
OWNER, OWNER has been assigned and has expressly and unconditionally assumed 
all the rights, duties and obligations of Regent Ontario under the Development 
Agreement, including, without limitation, all of the general rights, duties and obligations 
of OWNER under the Development Agreement; and 

WHEREAS, OWNER has requested that the CITY approve the transfer and 
assignment of the “Original Development Agreement” from Regent Ontario; and   

WHEREAS, Section 2.5 of the Development Agreement specifies that the 
Development Agreement may be amended in whole or in part only in the manner 
provided for in Government Code Section 65868.1 and the procedure for adopting and 
entering into an amendment to the Development Agreement shall be the same as the 
procedure for adopting and entering into the Development Agreement; and 

 
WHEREAS, the CITY and NMC Builders, LLC, a California limited liability 

company (“NMC Builders”), entered into that certain Agreement for the Financing and 
Construction of Phase I and II Infrastructure Improvements to Serve an Easterly Portion 
of the New Model Colony dated October 4, 2005, which is referred to both herein and in 
the Development Agreement as the “Construction Agreement;” and   

WHEREAS, the CITY and NMC Builders have entered into the Amended and 
Restated Construction Agreement dated August 21, 2012 that supersedes and replaces 
the Construction Agreement (the “Construction Agreement Amendment”); and 
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WHEREAS, NMC Builders LLC is identified as the Developer under the 
Construction Agreement Amendment; and 

 
WHEREAS, OWNER is a member of NMC Builders and is a “Member” as such 

term is defined in the Construction Agreement Amendment; and 
 
WHEREAS,  the CITY and OWNER agree that execution of this First 

Amendment shall constitute CITY’s approval of the assignment of the Development 
Agreement to Genstar Development Corporation - RCCD L.P. (Esperanza East) and a 
Certification of Agreement Compliance under Section 6.4 of the Development 
Agreement shall be issued within 10 days following the Effective Date of this First 
Amendment; and 

 
WHEREAS, the current OWNER expects to transfer the Property to a successor 

OWNER under the provisions of Section 2.4 of the Original Development Agreement 
prior to completion of the process required for the adoption of the Ordinance to approve 
this First Amendment and it is expected that OWNER and the successor OWNER will 
execute the necessary assignments and assumptions as required by the Original 
Development Agreement. 

 
 
 

AGREEMENTS 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
agreements hereinafter contained, the parties agree as follows: 

1. DEFINITIONS AND EXHIBITS. 

 1.1 Existing Definitions.  The following terms when used in this First 
Amendment shall have the same meaning as defined in the Original Development 
Agreement: “CITY”; “Construction Agreement”; “Development”; Development 
Approvals”; “Development Exaction”; “Development Impact Fee”; “Development Plan”; 
“General Plan”; “Land Use Regulations”; “OWNER”; “Project”, “Property”, “Specific 
Plan”; “Subsequent Development Approvals”; and “Subsequent Land Use Regulations”. 
 

1.2 Additional and Modified Definitions.  

1.2.1 The following additional terms shall be defined as follows: 
 

“Construction Agreement Amendment” means that certain Amended and 
Restated Agreement for the Financing and Construction of Infrastructure 
Improvements to Serve an Easterly Portion of the New Model Colony, 
entered into between the CITY and NMC Builders dated August 21, 2012. 
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“Effective Date” means the date that the ordinance adopting this First 
Amendment becomes effective. 
 
“Model Units” means a maximum of sixteen (16) units constructed by 
OWNER prior to the construction of any Production Units and not offered 
for sale and occupancy until after all of the of the building permits for 
Production Units are issued. 
 
“OWNER” means Genstar Development Corporation - RCCD L.P., a 
Delaware limited liability partnership as successor in interest to Regent 
Ontario L.L.C, a Delaware Limited Liability Corporation. 
 
“Owner’s Fire Station No. 9 Capital Contribution” is added to mean 
OWNER’s share, calculated on a per-unit basis under the provisions of the 
Construction Agreement Amendment and the NMC Builders LLC’s 
agreements, for the costs of the completion of the design and construction 
of Fire Station No. 9, as estimated by CITY. 

“Phase 1 Recycled Water System Improvements” means the extension of 
the recycled water system to serve the Property in Eucalyptus, Milliken 
and Edison Avenues as described in the attached Exhibit F. 

“Phase 2 Recycled Water System Improvements” means the extension of 
master-planned recycled water system improvements in Riverside Drive 
and Haven Avenue as described in the attached Exhibit F. 

“Production Units” means all units constructed for sale and occupancy by 
OWNER but excludes the maximum sixteen (16) Model Units constructed 
by OWNER for promotion of sales. 
 
"Storm Water Capacity Availability Equivalents” means a designated 
portion of the total Storm Water Capacity Availability made available 
through the completion of construction of each Phase of regional storm 
water treatment facilities by the NMC Builders.  OWNER shall be required 
to provide evidence of sufficient Storm Water Capacity Availability 
Equivalents (or portions thereof) based upon the storm water generation 
factors and assumptions contained in the Construction Agreement 
Amendment.  
 
“Water Availability Equivalent (WAE)” means a designated portion of the 
total Net MDD made available through the construction of each Phase 
described in the Water Phasing Plan of the Construction Agreement 
Amendment.  The number of Water Availability Equivalents (or portions 
thereof) required shall be based upon water demand factors and 
assumptions listed in the Construction Agreement Amendment as “Water 
Availability Equivalents by Land Use” for each land use category.    
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1.2.2 The following definitions shall be revised as follows: 

“Existing Development Approvals” is revised to mean all Development 
Approvals approved or issued prior to the Effective Date of this 
Amendment.  Existing Development Approvals includes the Development 
Approvals incorporated herein as Exhibit “C-R” and all other Development 
Approvals that are a matter of public record on the Effective Date of this 
Amendment.   

“Existing Land Use Regulations” is revised to mean all Land Use 
Regulations in effect on the Effective Date of this Amendment and all 
other Land Use Regulations that are in effect and a matter of public record 
on the Effective Date of this Amendment. Existing Land Use Regulations 
includes the Regulations incorporated herein as Exhibit “D-R,” and all 
other Land Use Regulations that are in effect and a matter of public record 
on the Effective Date of this Amendment.  

“Improvement” or “Improvements” is revised to mean those public 
improvements required to support the development of the Project as 
described in the Tract Map conditions for Tract Nos.17749 (A Map), 
17935, 17936, and 18876 and 18878 (B Maps) and as further described in 
Exhibit “F” (the “Infrastructure Improvements Exhibit”). 

1.3 Exhibits.  The following documents are attached to, and by this reference 

made a part of, this First Amendment: 

Exhibit “C-R” –Revised Existing Development Approvals 

Exhibit “D-R” – Revised Existing Land Use Regulations 

Exhibit “F” — Infrastructure Improvements Exhibit 

2. MODIFICATIONS TO DEVELOPMENT AGREEMENT TO CONFORM TO 
CONSTRUCTION AGREEMENT AMENDMENT  

2.1 Continuing Requirement for the Funding of Fire Station No. 9 by NMC 
Builders for Issuance of Building Permits.  The issuance of building permits for 
Production Units within the Property is contingent upon, among other things, the 
provision of payments from NMC Builders for the completion of the construction of 
CITY’s Fire Station No. 9.  Except as provided is section 2.2 below, CITY shall not issue 
building permits for the construction of Production Units within the Property unless and 
until CITY receives payments from NMC Builders in the amount estimated by CITY to 
be necessary and sufficient for the completion of the design and construction of Fire 
Station No. 9.   

2.2 Fire Station Funding Requirements for Any permits Issued Prior to the 
Provision of Payments from NMC Builders for the Completion of Construction of CITY’S 
Fire Station No. 9.  If OWNER requests that CITY issue building permits for any Model 
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Units or Production Units prior to CITY’s receipt of payments from NMC Builders in an 
amount deemed by CITY to be necessary and sufficient for the design and construction 
of Fire Station No. 9,  then prior to and as a condition precedent to CITY’s issuance of 
any such building permits for the construction of any Model Units or Product Units, 
OWNER shall deposit, or shall have deposited, with NMC Builders an amount equal to 
the OWNER’s Fire Station No. 9 Capital Contribution allocable to such unit(s). 

2.3 Continuing Requirement for the Funding of Regional Water and Storm 
Water Treatment Improvements. Prior to, and as a condition precedent to CITY’s 
approval of the final Tract Map for Tract Nos. 17749, 17935, 17936, 18876 and 18878, 
CITY shall require OWNER to provide evidence of sufficient Water Availability 
Equivalents for all Model Units and Production Units to be constructed on the Property.  
Prior to, and as a condition precedent to CITY’s issuance of grading permits for any 
grading of the Property or prior to, and as a condition precedent to CITY’s approval of 
the final Tract Map for Tract Nos. 17749, 17935, 17936, 18876 or 18878, OWNER shall 
provide evidence of sufficient Storm Water Treatment Capacity Availability for the 
Project. CITY and OWNER agree that the evidence of Storm Water Treatment Capacity 
Availability for the Project shall be based on the net acreage of OWNER’s Project as 
defined in the Construction Agreement Amendment and as of the Effective Date of this 
Amendment such net acreage has been determined to be 54.45 acres.  If the CITY has 
not issued sufficient Storm Water Treatment Capacity Availability for OWNER's Project, 
because regional storm water treatment facilities are not completed by NMC Builders, 
then OWNER may provide and CITY, in its sole discretion, may accept evidence of 
sufficient Storm Water Treatment Capacity that is conditioned upon the future 
completion of the regional storm water treatment facilities.  

2.4  Modification of Public Services Funding Fees.  As required by Section 4.6 
of the Original Development Agreement and in order to ensure that the adequate 
provision of public services, including without limitation, police, fire, and other public 
safety services, is available to residents and occupants of OWNER’s Project, OWNER 
shall provide a “Public Services Funding Fee.”  OWNER was required and has paid, the 
First Installment of the Public Service Funding Fees to CITY in the amount of one 
hundred fifty seven thousand six hundred seventy-five dollars ($157,675).  CITY and 
OWNER agree that OWNER is not in compliance with the provisions of Section 4.6 of 
the Original Development Agreement and under the provisions of Section 3.7.4 of the 
Construction Agreement Amendment the amount of the Public Services Funding Fees, 
the amount of the optional installment payments and the timing of the optional 
installment payments shall be subject to modification. The provisions of Section 4.6 of 
the Original Development Agreement shall be superseded and replaced with the 
following:  

 
“4.6 Public Services Funding Fee.  OWNER shall pay a Public Services 

Funding fee in the total amount of One Thousand Eight Hundred Twenty dollars 
($1,820.00) per residential dwelling unit.  OWNER shall pay the Public Services 
Funding Fee in one (1) installment within one hundred eighty (180) calendar days after 
the Effective Date of this First Amendment, or, at OWNER’s option, in two (2) 
installments as follows: 
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4.6.1  First Installment (Residential uses).  The first installment of the Public 
Services Funding Fee shall be Nine Hundred Ten dollars ($910.00) per 
residential dwelling unit. The first installment shall be paid prior to, and as a 
condition precedent to the issuance of each building permit unless, CITY 
commences construction of Fire Station No. 9 prior to the issuance of the first 
residential building permit for the Project (in which case the following payment 
structure shall apply).  If CITY commences construction of Fire Station No. 9 prior 
to the issuance of the first residential building permit for the Project, the first 
installment shall be based upon the “Maximum Development Density” of 
OWNER’s Project, or the number of units described on “B Maps” if approved, as 
defined in Section 3.7.2.3 of the Construction Agreement Amendment.  The first 
installment shall then be due and payable no later than 30 days following CITY’s 
commencement of construction of Fire Station No. 9.  Commencement of the 
construction shall be defined as the issuance of a grading permit or building 
permits, whichever, occurs first. 

If the first installment amount is not paid for all residential dwelling units within the 
Project (based on the Maximum Development Density of the OWNER’s Project, 
or the number of units described on “B Maps” if approved) by January 1, 2015, 
the amount of the first installment shall be increased.  Such increase shall be 
based on the percentage increase (but no decrease) in the Consumer Price 
Index (Los Angeles--Riverside-Orange County), 1950-2001 (1982-84=100) over 
the preceding year(s),  Additionally, the amount shall be further increased 
automatically by the percentage increase in the Consumer Price Index (Los 
Angeles-Anaheim-Riverside) on each January 1 thereafter. 

4.6.2  Second Installment (Residential Uses).  The second installment of the 
Public Services Funding Fee shall be Nine Ten Hundred dollars ($910.00) per 
residential unit.  The second installment shall be paid by OWNER at the time of 
the issuance of each building permit for the Project. The amount of the second 
installment shall increase automatically by the percentage increase (but no 
decrease) in the Consumer Price Index (Los Angeles-Riverside- Orange-
County), 1950-2001 (1982-84=100) over the preceding year on January 1st of 
each year, beginning on January 1, 2015.  OWNER may exercise the option to 
pay the second installment amount for all residential units, a portion of the 
residential units, or for the remainder of the residential units within the Project on 
or before each December 31st, before the second installment amount is 
automatically increased. 

4.6.3 Single Installment (Non-residential Uses).  A single installment payment of 
the Public Services Funding Fee shall be required in the amount of Fifty Five 
Cents ($.55) per square foot of non-residential buildings.  The single installment 
for non-residential uses shall be due and payable prior to the issuance of each 
building permit for each non-residential building.  The amount of the Single 
Installment for non-residential uses shall automatically increase by percentage 
increase (but no decrease) in the Consumer Price Index (Los Angeles-—
Riverside-Orange-County), 1950-2001 (1982-84=100) over each preceding year 
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on January 1st of each year, beginning on January 1, 2015.  OWNER may 
exercise the option to pay any single installment amounts for the remainder of 
the non-residential square footage within the Project on or before December 
31st, before the Single Installment amount is automatically increased.” 

2.4.1 Public Services Funding Fees – Credit for Fee Amounts Previously 
Received by City.  CITY and OWNER agree that CITY shall reduce the total 
amount of First Installment amount of the Public Services Funding Fees by four 
hundred twenty-five dollars per dwelling unit to recognize the portion of the First 
Installment amount previously paid to CITY by OWNER. Such reduction may be 
taken from the amount of the total fee amount due within one hundred eighty 
(180) calendar days after the Effective Date of this First Amendment, or, at 
OWNER’s option, from the amount of the First Installment due and payable at 
issuance of building permit but not later than 30 days following CITY’s 
commencement of construction of Fire Station No. 9.  The escalation provisions 
of Section 4.6.1 shall continue to apply to full First Installment amount and the 
credit amount for previous payments shall remain at four hundred twenty-five 
dollars ($425.00) and shall not be escalated.  

2.5 Modification of School Financing Provisions. The provisions of Section 
5.2 School Financing. of the Original Development Agreement shall be superseded and 
replaced with the following:  

 
5.2  Schools.  CITY and OWNER agree that OWNER, either through joint or 

individual agreements between OWNER and the applicable school district(s), shall 
satisfy its new school obligations.  The new school obligations for the Mountain View 
School District in the New Model Colony area have been projected to include the 
acquisition or dedication of school sites for, and construction of, up to eight (8) schools.  
Of these eight (8) schools, six (6) are to be elementary (K-5) grade schools and two (2) 
are to be middle grade schools.  The new school obligations for the Chaffey Joint Union 
High School District in the New Model Colony area have been projected to include the 
dedication of a school site for, and construction of, an additional high school. The new 
school obligations for the applicable school district shall be met by a combination of the 
following: (1) designating and dedicating school site(s) within the Property as set forth in 
the General Plan, and/or (2) paying school impact fees, (3) entering into a joint 
mitigation agreement or individual mitigation agreements, or (4) any combination of the 
foregoing.  Written evidence of approval by the applicable school district that OWNER 
has met its school obligations may be required by the CITY as a condition to the 
issuance by the City of any entitlements for OWNER’s Project.  In the event OWNER is 
unable to provide such written evidence from the applicable school district(s), CITY shall 
have the right to decline to honor any DIF Credit, Certificates of MDD Availability, 
Certificates of Storm Water Treatment Capacity Availability, or any combination thereof, 
presented by OWNER, without liability to the City.  To the extent that a joint mitigation 
agreement is approved by the applicable school district(s), and OWNER is a participant 
in good standing in such mitigation agreement, OWNER shall be deemed to have 
mitigated its new school obligations under this Section 5.2.”  
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2.6  Modification of the Amounts of the CFD to Finance City Services. Prior to, 
and as a condition precedent to, the recordation of any final subdivision map, the area 
covered by such map shall be included in a Community Facilities District (CFD) to 
finance City services through annual special taxes.  The amounts contained in Section 
5.1 Financing Mechanism(s) in the Original Development Agreement shall be modified 
as follows: 

Single Family Detached Dwelling Unit to $1,387.00 

Multiple Family Dwelling Unit to $1,202.00         

Gated Apartment Community Dwelling Unit to $1,008.00      

Non-Residential buildings to $.26 per square foot.  

These modified amounts shall be subject to an automatic increase, not to exceed 
four (4%) percent per year, beginning on January 1, 2015. 

2.7 Remaining Provisions of Section 5. FINANCING OF PUBLIC 
IMPROVEMENTS All other provisions of Section 5. FINANCING OF PUBLIC 
IMPROVEMENTS shall continue and shall be unaffected by this First Amendment. 

 

3. MODIFICATIONS TO DEVELOPMENT AGREEMENT TO REQUIRE 
CONSTRUCTION OF SPECIFIED PUBLIC IMPROVEMENTS 

3.1 Modifications to Conceptual Phasing Plan. Section 3.4 of the Original 
Development Agreement is hereby amended to read as follows: 

“3.4  Conceptual Phasing Plan.  Development of the Property is contingent, in 
part, on the phasing of area-wide infrastructure improvements over which the OWNER 
has limited control.  Attached hereto as Exhibit “E” is a Conceptual Phasing Plan which 
is based on the OWNER’s best estimate of the timing of the completion of needed 
infrastructure improvements.  The conceptual phasing plan is an estimate only and is 
subject to the same timing constraints and the exercise of OWNER’s business judgment 
as set forth in the Original Development Agreement. 

3.4.1 Attached hereto as Exhibit “F” is a description of the infrastructure 
improvements needed for the development of the Property (the “Infrastructure 
Improvement Exhibit”). 

3.4.2  OWNER agrees that development of the Property shall require the 
construction of a significant portion of permanent master planned water utility 
infrastructure, known as the “Francis Zone Water Loop.”  OWNER shall be 
responsible for the construction of the necessary extension of permanent master 
planned water utility infrastructure to the Property to the extent that such water 
utility infrastructure has not been constructed by NMC Builders or others.  CITY 
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agrees that OWNER may initiate grading after recordation of the Final Tract Map; 
however, OWNER acknowledges and agrees that no Building Permits shall be 
issued by CITY for Production Units prior to the completion of the extension of 
permanent master planned potable and recycled water utility infrastructure to 
serve the Project. 

3.4.3  OWNER agrees that development of the Property shall require the 
construction of a portion of Milliken, Mill Creek, Bellegrave and Eucalyptus 
Avenues, all as shown on Exhibit F.  OWNER shall also be responsible for the 
construction of the master planned street and related improvements in Milliken, 
Mill Creek, Bellegrave and Eucalyptus Avenues.  OWNER also agrees that 
OWNER shall be required to construct signalized intersection improvements at 
the intersections of Bellegrave and Milliken Avenues, Milliken and Eucalyptus 
Avenues and Eucalyptus Avenue and “A” Street as shown on Exhibit F.” 

3.4.4 OWNER agrees that development of the Property shall require the 
construction of master planned sewer system improvements in Bellegrave and 
Merrill Avenues from Mill Creek Avenue to Archibald Avenue and OWNER shall 
be responsible for the construction of such master planned sewer system 
improvements as shown on Exhibit F.   OWNER also agrees that OWNER shall 
be responsible for the construction of master planned sewer system 
improvements in Eucalyptus Avenue from Milliken Avenue to Mill Creek Avenue 
and in Mill Creek Avenue from Eucalyptus Avenue to Bellegrave Avenue as 
shown on Exhibit F. 

3.4.5 OWNER agrees that development of the Property shall require the 
construction of master planned storm drain system improvements in Milliken 
Avenue from north of Eucalyptus Avenue to Bellegrave Avenue, and including 
the connection to the Countyline Channel and OWNER shall be responsible for 
the construction of such master planned storm drain system improvements as 
shown on Exhibit F.  OWNER shall also be responsible for the construction of 
master planned storm drain system improvements in Mill Creek Avenue from to 
Eucalyptus Avenue to Bellegrave Avenue and in Eucalyptus Avenue along the 
Property frontage to Bellegrave Avenue and the Countyline Channel all as shown 
on Exhibit F. 

3.4.6 OWNER agrees that development of the Property shall require the 
construction of two phases of permanent master planned recycled water utility 
infrastructure to serve the Property with recycled water from two identified 
sources.  OWNER shall be responsible for the design and construction of the 
necessary extension of permanent master planned recycled water utility 
infrastructure to the Property from Archibald Avenue, (the “Phase 1 Recycled 
Water Improvements”) as described in the attached Exhibit F prior to, and as a 
condition precedent to, the issuance of the first building permit for Production 
Units.  OWNER acknowledges and agrees that no building permits for Production 
Units shall be issued by CITY for the Project prior to the completion of the Phase 
1 Recycled Water Improvements on Archibald and Edison Avenues and on 
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Eucalyptus and Milliken Avenues to serve the Project, as described in the 
attached Exhibit F.   

3.4.7 CITY and OWNER agree that NMC Builders shall be responsible 
for the design and construction of an additional extension of master planned 
recycled water infrastructure in Riverside and Haven Avenues (the “Phase 2 
Recycled Water Improvements”) to serve the Project as described in the 
attached Exhibit F.  Prior to September 1, 2018, OWNER shall deposit, or shall 
have deposited, with NMC Builders an amount equal to the OWNER’s capital 
contribution for the design and construction of the Phase 2 Recycled Water 
Improvements and OWNER shall provide evidence acceptable to CITY that 
OWNER has deposited such capital contribution with NMC Builders. If OWNER 
has not deposited such amount, or if NMC Builders has not initiated construction 
of the Phase 2 Recycled Water System Improvements prior to September 1, 
2018, OWNER shall initiate and complete construction of the Phase 2 Recycled 
Water System Improvements no later than September 1, 2019  OWNER 
acknowledges and agrees that if OWNER or NMC Builders has not completed 
the design and construction of the Phase 2 Recycled Water System 
Improvements prior to September 1, 2019 then CITY shall be entitled to withhold 
issuance of any further building permits for the Project unless and until the 
design and construction of the Phase 2 Recycled Water System Improvements is 
completed.  If NMC Builders LLC or others have completed the design and 
initiated construction of the required Phase 2 Recycled Water System 
Improvements prior to September 1, 2019 then OWNER shall not be required to 
construct such improvements and OWNER shall not be eligible to receive the 
special reimbursement described in Section 4.2.5.1.  

3.2 Requirements for the Construction of Public Infrastructure and 
Improvements. The following provisions shall be added to Section 3.7 Public 
Works; Utilities of the Original Development Agreement:    

“3.7.1 OWNER shall be responsible for the timely construction and completion of 
all public infrastructure required for the Project as shown on the attached Exhibit “F” and 
any and all tentative tract map conditions.  Unless otherwise specified in the Subdivision 
Agreement/Tract Map conditions, all other required Improvements for each Tract Map, 
shall be completed and operational prior to, and as a condition precedent to, OWNER 
requesting and CITY’s granting of the first building permit for any units for the Project, 
except the maximum number of sixteen(16) Model Units.   

3.7.1.1 Construction of Model Units prior to Construction of the 
Interim Units and Production Units. Subject to the prior submittal by OWNER and 
approval by CITY of a plan to provide sufficient public infrastructure for the 
construction of a maximum number of sixteen (16) Model Units and other 
temporary sales facilities, CITY may issue a maximum of sixteen (16) building 
permits for Model Units.   The plan to be submitted by OWNER for CITY approval 
shall describe the utilities and other infrastructure necessary to provide sufficient 
fire protection including a connection to permanent, master planned water 
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facilities including connections and other public health and safety requirements 
for the Model Units.” 

3.3 Modifications to Section 4.2 of the Original Development Agreement. 
Section 4.2.1, 4.2.2 and 4.2.3 of the Original Development Agreement shall be 
amended to read as follows: 

“4.2.1 Amount of Development Impact Fee.  Development Impact Fees 
shall be paid by OWNER, and any credit and/or reimbursement shall be provided 
to OWNER, in accordance with Section 3.1 of the Construction Agreement 
Amendment.    Without limiting the nature of the foregoing, nothing contained in 
this Agreement shall affect the ability of other public agencies to impose and 
amend, from time to time, Development Impact Fees established or imposed by 
such other public agencies, even though such Development Impact Fees may be 
collected by CITY.   

4.2.2 Time of Payment. The Development Impact Fees required pursuant 
to Subsection 4.2.1 shall be paid to CITY prior to the issuance of a building 
permit for each applicable residential or other unit, except for Development 
Impact Fees and Open Space and Habitat Acquisition Development Impact fees 
which shall be paid by OWNER to CITY prior to the issuance of a grading 
permit.” 

4.2.3 Parkland and Quimby Act Fees Pursuant to the General Plan 
(OntarioPlan) Goal PR1, Policy PR1-5 (achievement of a park standard of 5 
acres of parkland per 1,000 residents) OWNER shall provide improved parks, 
developed in accordance with the City’s park standards in an amount equal to 
two (2) acres per 1,000 of projected population without credit, reimbursement, 
offset or consideration from CITY.  CITY and OWNER agree that the lettered 
Lots within Tract Nos. 17935 18876 and 18878 consisting of approximately 2.86 
net acres shall satisfy OWNER's additional park development requirement.  
Areas designated as Park areas shall be transferred to a homeowners’ 
association and the homeowners’ association shall be responsible for all 
maintenance of the developed park areas. OWNER shall also pay the full 
Development Impact Fee for the Parkland Acquisition and Development Fee 
category (Quimby Act fees) for the Project.   

Additionally, Sections 4.2.4 and 4.2.5 of the Original Development 
Agreement shall be removed and replaced by the following: 

“4.2.4 Construction of DIF Program Infrastructure (Construction 
Agreement). To the extent OWNER is required to construct and completes 
construction of public improvements that are included in CITY’s Development 
Impact Fee Program and the Construction Agreement Amendment, CITY agrees 
that CITY shall issue DIF Credit (as defined in the Construction Agreement 
Amendment) in accordance with the provisions of the Construction Agreement 
Amendment and any amendments thereto.  Use of DIF Credit issued to OWNER 
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as a member of NMC Builders LLC to offset OWNER’s DIF payment obligations 
shall also be subject to the provisions of the Construction Agreement 
Amendment and any amendments thereto.   

4.2.5 Construction of DIF Program Infrastructure (Non-
Construction Agreement). To the extent OWNER is required to construct and 
completes construction of public improvements that are included in CITY’s 
Development Impact Fee Program and such public improvements are not 
included in the Construction Agreement Amendment between CITY and NMC 
Builders LLC, CITY agrees that CITY shall issue DIF Credit and DIF 
Reimbursement in accordance with the provisions of a separate Fee Credit 
Agreement between CITY and OWNER.  Limitation on the use of DIF Credit 
issued to OWNER to offset OWNER’s DIF payment obligations shall also be 
subject to the provisions of a separate Fee Credit Agreement.  OWNER may also 
be eligible to receive reimbursement from DIF collected by CITY and paid by 
other development that benefits from OWNER’s construction of DIF Program 
Infrastructure.  Any such DIF Reimbursement shall be subject to a Fee Credit 
Agreement between CITY and OWNER.  CITY and OWNER agree that the Fee 
Credit Agreement between CITY and OWNER shall comply with CITY’s adopted 
policies applicable to such agreements. 

4.2.5.1 CITY Reimbursement for Phase 2 Recycled Water 
System Improvements. If NMC Builders LLC or another 
developer does not complete the design and construction of the 
Phase 2 Recycled Water Improvements prior to September 1, 2019 
and OWNER constructs the Phase 2 Recycled Water 
Improvements then, CITY agrees that the provisions of the DIF 
Credit and Reimbursement Agreement referenced above shall also 
include a requirement for a special reimbursement from CITY to 
OWNER upon completion by OWNER and acceptance by CITY of 
the Phase 2 Recycled Water System Improvements to the extent  
such improvements are constructed by OWNER.  The amount of 
the reimbursement shall be Thirty-two and six tenths percent 
(32.6%) of the eligible design and construction costs for the portion 
of the Phase 2 Recycled Water System Improvements located in 
Riverside Avenue between Haven Avenue and Archibald Avenue.  
At this time the estimated eligible costs for the design and 
construction of this portion of the Phase 2 Recycled Water System 
Improvements is two million, four hundred fifty-five thousand dollars 
($2,455,000).  The actual amount of the special reimbursement 
shall be determined upon completion and acceptance of the 
improvements by CITY and shall be based upon the actual eligible 
costs for the design and construction of the improvements or the 
estimated costs in CITY’s DIF Program for the improvements, 
whichever is less.  
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4. OTHER MODIFICATIONS. 
 

4.1 Assignment and Assumption.  CITY and OWNER acknowledge that 
Regent Ontario L.L.C. (Regent Ontario) has transferred the Property to OWNER and 
has transferred and assigned to OWNER, all rights, title and interest to the Property.  
OWNER hereby expressly and unconditionally assumes all the rights, duties and 
obligations of Regent Ontario as the predecessor in interest to OWNER under the 
Original Development Agreement, including, without limitation, all of the general rights, 
duties and obligations of Regent Ontario under the Original Development Agreement for 
the development of the Property.  OWNER agrees to observe and fully perform all of 
Regent Ontario’s and OWNER’s obligations under the Original Development Agreement 
and this First Amendment and to be subject to all the terms and conditions thereof, it 
being the express intention that OWNER, upon execution of this First Amendment, shall 
become substituted for Regent Ontario as the “OWNER” under the Original 
Development Agreement and this First Amendment. 

 
4.2   Release of Assignor.  Pursuant to section 2.4.2 of the Original 

Development Agreement, Regent Ontario, as the previous OWNER shall be free from 
any and all liabilities accruing on or after the date of the transfer of title to the Property 
with respect to the Development Agreement.  No breach or default under this First 
Amendment or the Development Agreement by the current OWNER shall be attributed 
to Regent Ontario, as the previous OWNER. 

 
4.3 Assignment and Assumption by Successor Owner.  CITY and OWNER 

acknowledge that OWNER expects to transfer the Property to a successor OWNER 
prior to the completion of the approval process for, and the execution of, this First 
Amendment. If current OWNER transfers the Property to a successor OWNER and 
CITY consents to such transfer under the provisions of Section 2.4 of the Original 
Development Agreement, prior to the completion of the approval process for this First 
Amendment then the successor  OWNER shall expressly and unconditionally assume 
all the rights, duties and obligations of the current OWNER, Genstar Development 
Corporation-RCCD L.P., including, without limitation, all of the general rights, duties and 
obligations of Genstar Development Corporation-RCCD L.P. under the Original 
Development Agreement and this First Amendment for the development of the Property.  
The successor OWNER shall observe and fully perform all of OWNER’s obligations 
under the Original Development Agreement and this First Amendment and to be subject 
to all the terms and conditions thereof. 

 
5. INTEGRATION.  
 

5.1 Integration of Previous Understandings and Clarifications. This First 
Amendment reflects the complete understanding of the parties with respect to the 
subject matter hereof.  To the extent this First Amendment conflicts with the Original 
Development Agreement, this First Amendment supersedes the Original Development 
Agreement.  In all other respects, the parties hereto re-affirm and ratify all other 
provisions of the Original Development Agreement.  The Property covered by this First 
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Amendment is as described in the legal description of the Property attached hereto as 
revised Exhibit B-R.  This First Amendment shall be recorded against the Property. 

 
IN WITNESS WHEREOF, the parties hereto have executed this First 

Amendment as of the date the ordinance adopting this First Amendment becomes 
effective (“Effective Date”). 
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SIGNATURE PAGE 
TO FIRST AMENDMENT TO DEVELOPMENT AGREEMENT BY AND BETWEEN 

THE CITY OF ONTARIO AND GENSTAR DEVELOPMENT CORPORATION - RCCD, 
L.P. 

 
 "OWNER" 

 
Genstar Development Corporation- RCCD L.P., 
a Delaware limited liability company 
  
 
 
 

 
By: 
Name:     
Its:            

 
Date: ___________________ 
 

  
"CITY" 
 
CITY OF ONTARIO 
 
 
By:_______________________________ 
     Al Boling, City Manager 
 
Date: ___________________ 
 
ATTEST: 
 
 
__________________________________ 
 City Clerk, Ontario 

  
APPROVED AS TO FORM: 
BEST, BEST & KRIEGER LLP 

 
 
__________________________________ 
City Attorney 

 





 

 

Page 2 of 2 

 

existing temporary monopole facility. The existing monopole is located within the future right-of-way 

and neighborhood edge of Grove Avenue. 

 

The proposed Development Agreement would allow the existing telecommunications facility to remain 

within the future right-of-way and neighborhood edge of Grove Avenue until such time as the street 

needs to be widened. Upon notification by the City of plans to widen Grove Avenue (one year notice), 

AT&T is required to remove or relocate the telecommunications facility at their expense. 

 

On July 22, 2014, the Planning Commission reviewed the proposed Development Agreement and 

unanimously (5-0) voted to recommend that the City Council adopt a resolution approving a Mitigated 

Negative Declaration and adoption of an ordinance approving the proposed Development Agreement. 

Furthermore, the Planning Commission approved a Development Plan (File No. PDEV13-009), 

Conditional Use Permit (File No. PCUP13-003), and Variance (File No. PVAR13-004), to allow the 

continued use of a 65-foot tall monopole within the future right-of-way and neighborhood edge of Grove 

Avenue. Final approval of the applications is contingent upon City Council approval of the Mitigated 

Negative Declaration and Development Agreement. 

 

ENVIRONMENTAL REVIEW: The application is a project pursuant to the California Environmental 

Quality Act (Public Resources Code Section 21000 et seq.) (CEQA) and an initial study has been 

prepared to determine possible environmental impacts. On the basis of the initial study, which indicated 

that all potential environmental impacts from the project were less than significant or could be mitigated 

to a level of insignificance, a Mitigated Negative Declaration was prepared pursuant to CEQA, the State 

CEQA Guidelines and the City of Ontario Local CEQA Guidelines. Furthermore, to ensure that the 

mitigation measures are implemented, a Mitigation Monitoring and Reporting Program has been 

prepared for the project pursuant to CEQA Guidelines Section 15097, which specifies responsible 

agencies/departments, monitoring frequency, timing and method of verification, and possible sanctions 

for non-compliance with mitigation measures. The environmental documentation for this project is 

available for review at the Planning Department public counter. 

 



ORDINANCE NO. ________ 
 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 
ONTARIO, CALIFORNIA, APPROVING FILE NO. PDA14-005, A 
DEVELOPMENT AGREEMENT BY AND BETWEEN THE CITY OF 
ONTARIO, A CALIFORNIA MUNICIPAL CORPORATION, THE ANKER 
FAMILY DECEDENT’S TRUST, AND NEW CINGULAR WIRELESS 
PCS, LLC, A DELAWARE LIMITED LIABILITY COMPANY, FOR THE 
FUTURE REMOVAL/RELOCATION OF TELECOMMUNICATION 
EQUIPMENT FROM THE CURRENT/FUTURE RIGHT-OF-WAY OF 
GROVE AVENUE IN CONJUNCTION WITH A DEVELOPMENT PLAN 
(FILE NO. PDEV13-009), CONDITIONAL USE PERMIT (FILE NO. 
PCUP13-003), AND VARIANCE (FILE NO. PVAR13-004) TO ALLOW 
THE CONTINUED USE OF A 65-FOOT TALL MONOPOLE 
TELECOMMUNICATIONS FACILITY AT 13524 SOUTH GROVE 
AVENUE, AND MAKING FINDINGS IN SUPPORT THEREOF – APN: 
1052-481-02.  

 
WHEREAS, California Government Code Section 65864 provides, in pertinent 

part, as follows: 
 

“The Legislature finds and declares that: 
 

a. The lack of certainty in the approval process of development 
projects can result in a waste of resources, escalate the cost of housing and other 
developments to the consumer, and discourage investment in and commitment to 
comprehensive planning which would make maximum efficient utilization of resources at 
the least economic cost to the public. 

 

b. Assurance to the Applicant for a development project that upon 
approval of the project, the Applicant may proceed with the project in accordance with 
existing policies, rules and regulations, and subject to conditions of approval, will 
strengthen the public planning process, encourage private participation in 
comprehensive planning, and reduce the economic costs of development.” 
 

WHEREAS, California Government Code Section 65865 provides, in pertinent 
part, as follows: 
 

“Any city … may enter into a Development Agreement with any person 
having a legal or equitable interest in real property for the development of such 
property as provided in this article …” 

 

WHEREAS, California Government Code Section 65865.2. provides, in part, as 
follows: 
 

“A Development Agreement shall specify the duration of the Agreement, 
the permitted uses of the property, the density of intensity of use, the maximum 
height and size of proposed buildings, and provisions for reservation or 



dedication of land for public purposes. The Development Agreement may include 
conditions, terms, restrictions, and requirements for subsequent discretionary 
actions, provided that such conditions, terms, restrictions, and requirements for 
discretionary actions shall not prevent development of the land for the uses and 
to the density of intensity of development set forth in this Agreement …” 
 

WHEREAS, on the 4th day of April 1995, the City Council of the City of Ontario 
adopted Resolution No. 95-22 establishing procedures and requirements whereby the 
City of Ontario may consider Development Agreements; and 

 

WHEREAS, on the 10th day of September 2002, the City Council of the City of 
Ontario adopted Resolution No. 2002-100, which revised the procedures and 
requirements whereby the City of Ontario may consider Development Agreements; and 

 

WHEREAS, attached to this ordinance, marked Exhibit “A” and incorporated 
herein by this reference, is the proposed Development Agreement by and between the 
City of Ontario, a California municipal corporation, The Anker Family Decedent’s Trust, 
and New Cingular Wireless PCS, LLC, a Delaware limited liability company; and 

 

WHEREAS, the Application applies to property located on the west side of Grove 
Avenue between Chino Avenue and Schaefer Avenue with a street frontage of 660 feet 
and a lot depth of 627 feet and is presently improved with a farm/ranch; and 

 

WHEREAS, the project includes a Development Plan (File No. PDEV13-009) to 
continue use of the existing telecommunications facility, a Conditional Use Permit (File 
No. PCUP13-004) to operate the telecommunications facility and a Variance (File No. 
PVAR13-004) to allow the facility to exceed the maximum 35-foot height limitation of the 
SP(AG) zone, all of which are contingent upon City Council approval of the 
Development Agreement for the future relocation/removal of the facility; and 

 

WHEREAS, the existing telecommunications facility lies within the ultimate right- 
of-way and neighborhood edge for Grove Avenue, as indicated in The Ontario Plan 
Master Plan of Streets, and the New Model Colony Streetscape Master Plan; and 

 

WHEREAS, the Development Agreement specifies the terms and conditions 
under which the telecommunications facility may remain within the ultimate right-of-way 
and neighborhood edge of Grove Avenue and provides for the future removal/relocation 
of the facility; and 

 

WHEREAS, the Application is a project pursuant to the California Environmental 
Quality Act (Public Resources Code Section 21000 et seq.) ("CEQA") and an initial 
study has been prepared to determine possible environmental impacts; and 

 

WHEREAS, as the first action on the Project, on July 22, 2014, the Planning 
Commission recommended that City Council approve a Mitigated Negative Declaration 
(“MND”) and Mitigation Monitoring and Reporting Program, prepared pursuant to CEQA, 
the State CEQA Guidelines and the City of Ontario Local CEQA Guidelines, which 
indicated that all potential environmental impacts from the Project were less than 
significant or could be mitigated to a level of insignificance; and 

 



WHEREAS, the project site is located within the Airport Influence Area of Ontario 
International Airport and the Project is consistent with the policies and criteria set forth 
within the Airport Land Use Compatibility Plan; and 

 
WHEREAS, on July 22, 2014, the Planning Commission of the City of Ontario 

conducted a hearing to consider the Project and issued Resolution No PC14-061 
recommending that City Council approve the project; and 

 
WHEREAS, as the first action on the Project, on August 19, 2014, the City 

Council approved a resolution adopting a Mitigated Negative Declaration of 
environmental effects, and all adopted mitigation measures are incorporated into the 
Project by reference; and 

 
WHEREAS, on August 19, 2014, the City Council of the City of Ontario 

conducted a hearing to consider the Project, and concluded said hearing on that date; 
and 

 
WHEREAS, all legal prerequisites to the adoption of this Ordinance have 

occurred. 
 
NOW, THEREFORE, IT IS HEREBY FOUND, DETERMINED, AND RESOLVED 

by the City Council of the City of Ontario, as follows: 
 
SECTION 1.  Based upon substantial evidence presented to the City Council 

during the above-referenced hearing on July 22, 2014, including written and oral staff 
reports, together with public testimony, the City Council hereby specifically finds as 
follows: 

 
a. The Development Agreement applies a 1,010 square foot lease 

area on 9.5 acres of land located at 13524 South Grove Avenue which is located on the 
west side of Grove Avenue between Chino Avenue and Schaefer Avenue and is 
presently improved with a farm/ranch; and 

 
b. The properties to the north, south, east, and west of the Project site 

are similarly developed and lie within the SP(AG) zone; and 
 
c. The Development Agreement establishes parameters for the future 

removal of telecommunication equipment from the ultimate right-of-way and 
neighborhood edge of Grove Avenue. These terms and conditions are consistent with 
The Ontario Plan Policy plan (General Plan), design guidelines and development 
standards of the Development Code; and 

 
d. The Development Agreement has been prepared in conformance 

with the goals and policies of The Ontario Plan Policy Plan (General Plan); and 
 

  



e. The Development Agreement does not conflict with the Land Use 
Policies of The Ontario Plan Policy Plan (General Plan) and will provide for 
development, within the district, in a manner consistent with the Policy Plan and with 
related development; and 

 
f. The Development Agreement will promote the goals and 

objectives of the Land Use Element of the Policy Plan; and 
 
g. The Development Agreement will not be materially injurious or 

detrimental to the adjacent properties and will not have a significant impact on the 
environment or the surrounding properties. 
 

SECTION 2.  Based upon the findings and conclusions set forth in Sections 1 
above, the City Council approves the project. 
 

SECTION 3. The Applicant shall agree to defend, indemnify and hold 
harmless, the City of Ontario or its agents, officers, and employees from any claim, 
action or proceeding against the City of Ontario or its agents, officers or employees to 
attack, set aside, void or annul this approval. The City of Ontario shall promptly notify 
the applicant of any such claim, action or proceeding, and the City of Ontario shall 
cooperate fully in the defense. 
 

SECTION 4. Custodian of Records. The documents and materials that 
constitute the record of proceedings on which these findings have been based are 
located at the City of Ontario City Hall, 303 East “B” Street, Ontario, California 91764. 
The custodian for these records is the City Clerk of the City of Ontario. 
 

SECTION 5.  Severability. If any section, sentence, clause or phrase of this 
Ordinance or the application thereof to any entity, person or circumstance is held for 
any reason to be invalid or unconstitutional, such invalidity or unconstitutionality shall 
not affect other provisions or applications of this Ordinance which can be given effect 
without the invalid provision or application, and to this end the provisions of this 
Ordinance are severable. The People of the City of Ontario hereby declare that they 
would have adopted this Ordinance and each section, sentence, clause or phrase 
thereof, irrespective of the fact that any one or more section, subsections, sentences, 
clauses or phrases be declared invalid or unconstitutional. 

SECTION 6.  Effective Date. This Ordinance shall become effective 30 days 
following its adoption. 

SECTION 7. The Mayor shall sign this Ordinance and the City Clerk shall 
certify as to the adoption and shall cause a summary thereof to be published at least 
once, in a newspaper of general circulation in the City of Ontario, California within 
fifteen (15) days of the adoption.  The City Clerk shall post a certified copy of this 
ordinance, including the vote for and against the same, in the Office of the City Clerk, in 
accordance with Government Code Section 36933. 
  



 
 PASSED, APPROVED, AND ADOPTED this 2nd day of  September 2014. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 
  



STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Ordinance No. _______ was duly introduced at a regular meeting of the City 
Council of the City of Ontario held August 19, 2014 and adopted at the regular meeting 
held September 2, 2014 by the following roll call vote, to wit: 
 
 
AYES: COUNCIL MEMBERS:  
 
NOES: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 
 
 
 
 
 
      ____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
I hereby certify that the foregoing is the original of Ordinance No. ____ duly passed and 
adopted by the Ontario City Council at their regular meeting held September 2, 2014 
and that Summaries of the Ordinance were published on August 26, 2014 and 
September 9, 2014, in the Inland Valley Daily Bulletin newspaper. 
 
 
 
      _____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
 
 (SEAL) 
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September 2, 2014 
 
 
 
 
 
 

San Bernardino County, California 
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DEVELOPMENT AGREEMENT NO. 14-005 

 
This Development Agreement (hereinafter “Agreement”) is entered into effective 

as of the 2nd day of September, 2014, by and among the City of Ontario, a California 
municipal corporation (hereinafter “CITY”), and The Anker Family Decedent’s Trust 
(hereinafter “OWNER”) and New Cingular Wireless PCS, LLC, a Delaware limited 
liability company (hereinafter “APPLICANT”): 

 
RECITALS 

 

WHEREAS, CITY is authorized to enter into binding development agreements 
with persons having legal or equitable interests in real property for the development of 
such property, pursuant to Section 65864, et seq. of the Government Code; and 

 
WHEREAS, OWNER has requested CITY to enter into a development 

agreement and proceedings have been taken in accordance with the rules and 
regulations of CITY; and 

 
WHEREAS, by electing to enter into this Agreement, CITY shall bind future City 

Councils of CITY by the obligations specified herein and limit the future exercise of 
certain governmental and proprietary powers of CITY; and 

 
WHEREAS, the terms and conditions of this Agreement have undergone 

extensive review by CITY and the City Council and have been found to be fair, just and 
reasonable; and 

 
WHEREAS, the best interests of the citizens of the CITY and the public health, 

safety and welfare will be served by entering into this Agreement; and 

 
WHEREAS, all of the procedures of the California Environmental Quality Act 

have been met with respect to the Project, the Agreement and the Mitigated Negative 
Declaration (“MND”). The  City Council found  and  determined that  the  MND was 
prepared in accordance with the requirements of the California Environmental Quality 
Act and adequately describes the impacts of the project described in the MND, which 
included consideration of this Agreement; and 

 
WHEREAS, this Agreement and the Project are consistent with the CITY’s 

Comprehensive General Plan and Development Code hereby incorporated by this 
reference; and 

 
WHEREAS, all actions taken and approvals given by CITY have been duly taken 

or approved in accordance with all applicable legal requirements for notice, public 
hearings, findings, votes, and other procedural matters; and 

 
WHEREAS, development of the Property in accordance with this Agreement will 

provide substantial benefits to CITY and will further important policies and goals of 
CITY; and 
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WHEREAS, this Agreement will eliminate uncertainty in planning and provide for 
the orderly development of the Property, ensure progressive installation of necessary 
improvements, provide for public services appropriate to the development of the Project, 
and generally serve the purposes for which development agreements under Sections 
65864 et seq. of the Government Code are intended; and 

 
WHEREAS, OWNER/APPLICANT has incurred and will in the future incur 

substantial costs in order to assure development of the Property in accordance with this 
Agreement. 

 
AGREEMENTS 

 

NOW, THEREFORE, in consideration of the above recitals and of the mutual 
covenants hereinafter contained and for other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, the parties agree as follows: 

 
1. DEFINITIONS AND EXHIBITS. 

 
1.1 Definitions.  The following terms when used in this Agreement shall be defined 

as follows: 

 
1.1.1 “Agreement” means this Development Agreement. 

 
1.1.2 “CITY” means the City of Ontario, California, a California municipal 

corporation. 

 
1.1.3 “Development” means the improvement of the Property for the purposes of 

completing the structures, improvements and facilities comprising the Project including, 
but not limited to: grading; the construction of public infrastructure and public facilities 
related to the Project whether located within or outside the Property; the construction of 
buildings and structures; and the installation of landscaping. “Development” does not 
include the maintenance, repair, reconstruction or redevelopment of any building, 
structure, improvement or facility after the construction and completion thereof. 

 
1.1.4 “Development Approvals” means all permits and other entitlements for use 

subject to approval or issuance by CITY in connection with development of the Property 
including, but not limited to: 

 
(a) development plan review; 

 
(b) conditional use permits, public use permits, and plot plans; 

 
(c) zoning; 

 
(d) grading and building permits. 
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1.1.5 “Development Plan” means the Development Approvals and the Existing 
Land Use Regulations applicable to development of the Property. 

 
1.1.6 “Effective Date” means the date that the ordinance approving this 

Agreement goes into effect. 

 
1.1.7 “Existing Development Approvals” means all Development Approvals 

approved or issued prior to the Effective Date. Existing Development  Approvals 
includes the Approvals incorporated herein as Exhibit “C” and all other Approvals which 
are a matter of public record on the Effective Date. 

 
1.1.8 “Existing Land Use Regulations” means all Land Use Regulations in effect 

on the Effective Date. 

 
1.1.9 “Land Use Regulations” means all ordinances, resolutions, codes, rules, 

regulations and official policies of CITY governing the development and use of land, 
including, without limitation, the permitted use of land, the density or intensity of use, 
subdivision requirements, timing and phasing of development, the maximum height and 
size of buildings, the provisions for reservation or dedication of land for public purposes, 
and the design, improvement and construction standards and specifications applicable 
to the development of the Property. “Land Use Regulations” does not include any CITY 
ordinance, resolution, code, rule, regulation or official policy, governing: 

 
(a) the conduct of businesses, professions, and occupations; 

 
(b) taxes and assessments; 

 
(c) the control and abatement of nuisances; 

 
(d) the granting of encroachment permits and the conveyance of 

similar rights and interests that provide for the use of or the entry upon public property; 

 
(e) the exercise of the power of eminent domain. 

 
1.1.10 “General Plan” means The Ontario Plan adopted on January 27, 2010, by 

Resolution No. 2010-006. 

 
1.1.11 “OWNER” means the persons and entities listed as owner on page 1 of 

this Agreement and their permitted successors in interest to all or any part of the 
Property. 

 
1.1.12 “APPLICANT” means the persons and entities listed as applicant on page 

1 of this Agreement and their permitted successors in interest to all or any part of the 
Property. 

 
1.1.13 “Project” means the development of the Property contemplated by the 

Development Plan, as such Plan may be further defined, enhanced or modified 
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pursuant to the provisions of this Agreement. 
 

1.1.14 “Property” means the real property described on Exhibit “A” and shown 
on Exhibit “B” to this Agreement. 

 
1.1.15 “Subsequent Development Approvals” means all Development Approvals 

required subsequent to the Effective Date in connection with development of the 
Property. 

 
1.1.16 “Subsequent Land Use Regulations” means any Land Use Regulations 

adopted and effective after the Effective Date of this Agreement. 

 
1.2 Exhibits. The following documents are attached to, and by this reference 

made a part of, this Agreement: 

 
Exhibit “A” — Legal Description of the Property. 

Exhibit “B” — Map showing Property and its location. 

Exhibit “C” — Conceptual Site Plan 

2. GENERAL PROVISIONS. 

 
2.1 Ownership of Property. OWNER represents and covenants that it is the 

owner of the fee simple title to the Property or a portion thereof and agrees to the terms 
of this Agreement and the recordation thereof. 

 
2.2 Applicant. APPLICANT represents and covenants that it has consent from 

the current fee owner of the Property to process this agreement and agreeing to the 
terms of this Agreement and the recordation thereof. 

 
2.3 Term. The term of this Agreement shall commence on the Effective Date 

and shall continue until terminated pursuant to Section 2.6, unless this term is modified 
or extended pursuant to the provisions of this Agreement. 

 
2.4 Assignment. 

 
2.4.1 Right to Assign. OWNER shall have the right to sell, transfer or 

assign the Property in whole or in part (provided that no such partial transfer shall 
violate the Subdivision Map Act, Government Code Section 66410, et seq.), to any 
person, partnership, limited liability company, joint venture, firm or corporation at any 
time during the term of this Agreement; provided, however, that any such sale, transfer 
or assignment shall include the assignment and assumption of the rights, duties and 
obligations arising under or from this Agreement. 

 
2.5 Amendment or Cancellation of Agreement. This Agreement may be 

amended or cancelled in whole or in part only in the manner provided for in Government 
Code Section 65868. Any amendment of this Agreement, which amendment has been 
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requested by OWNER/APPLICANT, shall be considered by the CITY only upon the 
payment of the applicable processing charge.  This provision shall not limit any remedy 
of CITY or OWNER/APPLICANT as provided by this Agreement. Either Party or 
successor in interest, may propose an amendment to or cancellation, in whole or in part, 
of this Agreement. Any amendment or cancellation shall be by mutual consent of the 
parties or their successors in interest except as provided otherwise in this Agreement or 
in Government Code Section 65865. For purposes of this section, the term “successor 
in interest” shall mean any person having a legal or equitable interest in the whole of the 
Property, or any portion thereof as to which such person wishes to amend or cancel this 
Agreement. The procedure for proposing and adopting an amendment to, or 
cancellation of, in whole or in part, this Agreement shall be the same as the procedure 
for adopting and entering into this Agreement in the first instance. Notwithstanding the 
foregoing sentence, if the CITY initiates the proposed amendment to, or cancellation of, 
in whole or in part, this Agreement, CITY shall first give notice to the OWNER of its 
intention to initiate such proceedings at least sixty (60) days in advance of the giving the 
public notice of intention to consider the amendment or cancellation. 

 
2.6 Termination. This Agreement shall be deemed terminated and of no 

further effect upon the occurrence of any of the following events: 

 
(a) Entry of a final judgment setting aside, voiding or annulling the adoption of 

the ordinance approving this Agreement. 

 
(b) The adoption of a referendum measure overriding or repealing the 

ordinance approving this Agreement. 

 
(c) Upon relocation of the pole and all related equipment and appurtenances 

outside of the Grove Avenue right-of-way and neighborhood edge pursuant to Section 
3. 

 
Termination of this Agreement shall not constitute termination of any other 

land use entitlements approved for the Property. Upon the termination of this 
Agreement, no party shall have any further right or obligation hereunder except with 
respect to any obligation to have been performed prior to such termination or with 
respect to any default in the performance of the provisions of this Agreement which has 
occurred prior to such termination or with respect to any obligations which are 
specifically set forth as surviving this Agreement. 

 
2.7 Notices. 

 
(a) As used in this Agreement, “notice” includes, but is not limited to, the 

communication of notice, request, demand, approval, statement, report, acceptance, 
consent, waiver, appointment or other communication required or permitted hereunder. 

 

(b) All notices shall be in writing and shall be considered given either: (i) when 
delivered in person, including, without limitation, by courier, to the recipient named 
below; or (ii) on the date of delivery shown on the return receipt, after deposit in the 
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United States mail in a sealed envelope as either registered or certified mail with return 
receipt requested, and postage and postal charges prepaid, and addressed to the 
recipient named below. All notices shall be addressed as follows: 

 
If to CITY: 

 
Al C. Boling, City Manager 
City of Ontario 
303 East “B” Street 
Ontario, CA 91764 

 
with a copy to: 

 
John Brown, City Attorney 
Best Best & Krieger 
2855 East Guasti Road, Suite 400 
Ontario CA 91761 

If to OWNER: 

The Anker Family Decedent’s Trust 
P.O. Box 2617 
Chino, CA 91708 
Attn: John J. Anker 

 
If to APPLICANT: 

 
New Cingular Wireless PCS, LLC 
Attn: AT&T Legal Department 
RE: ES0342 Anker Property (CA) 
Fixed Asset #: 10151198 
575 Morosgo Drive NE 
Suite 13-F, West Tower 
Atlanta, GA 30324 

 
with a copy to: 

 
New Cingular Wireless PCS, LLC 
Attn: AT&T Legal Department 
RE: ES0342 Anker Property (CA) 
Fixed Asset #: 10151198 
208 South Akard Street 
Dallas, TX 75202-4206 

 
(c) Either party may, by notice given at any time, require subsequent notices 

to be given to another person or entity, whether a party or an officer or representative of 
a party, or to a different address, or both. Notices given before actual receipt of notice of 
change shall not be invalidated by the change. 
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3. DEVELOPMENT OF PROPERTY. 

 
3.1 PROJECT DESCRIPTION. APPLICANT is proposing to continue 

operation of an existing wireless communication facility on property described in 
Exhibits “A” and “B”. The project consists of a sixty-five foot monopole tower with related 
equipment enclosure as shown on Exhibit “C”. The facility is proposed 3-feet 4-inches 
from the existing Grove Avenue right-of-way (approximately 33-feet from the Grove 
Avenue centerline). The OWNER and APPLICANT have selected this location for tower 
placement so as not to disrupt the existing use of the Property. 

 
3.2 GROVE AVENUE IMPROVEMENTS. Based on a review of the 

Assessor’s Parcel Book information for the property, the existing right-of way for Grove 
Avenue is approximately 33-feet from street centerline. Pursuant to the Functional 
Roadway Classification contained in the Mobility Element of The Ontario Plan (“TOP”), 
adopted by CITY in January 2010, Grove Avenue is identified as a four-lane divided 
arterial with a 124-foot right-of-way, 62-foot half street, in proximity to the project site. 
Furthermore, the New Model Colony Streetscape Master Plan, adopted by CITY in May 
2007, requires a 20-foot landscaped setback (neighborhood edge) behind the right-of- 
way (40 feet from face of curb). Upon development of the adjoining property, the 
neighborhood edge will become a lettered lot in favor of CITY and will be maintained by 
CITY. The combined right-of-way and neighborhood edge for Grove Avenue results in 
an ultimate width of 164 feet (82-foot half-street section). In that the project proposes 
locating the cell tower 3-feet 4-inches from the right-of-way line (33-feet from centerline), 
the tower will be located within the ultimate right-of-way and neighborhood edge of 
Grove Avenue. 

 

 
3.3 PHASING/TIMING OF DEVELOPMENT. 

 
3.3.1 Based on current traffic demands for Grove Avenue, the current 

street section of one lane in each direction is sufficient to accommodate existing traffic 
and a limited amount of future traffic. 

 
3.3.2 As the New Model Colony begins to develop, improvements and 

widening of Grove Avenue may be necessary to accommodate the additional 
trips/traffic. As noted in Section 3.2 above, the project will result in the continued 
operation of a cell tower within the future right-of-way/neighborhood edge of Grove 
Avenue, necessitating removal or relocation of the facility upon installation of 
improvements to widen Grove Avenue. 

 
3.3.3 APPLICANT wishes to place the cell tower outside of the existing 

right-of-way but within the ultimate right-of-way/neighborhood edge to minimize 
disruption to the existing on-site business being conducted by OWNER. Further, 
APPLICANT desires to develop the project at the earliest opportunity. 

 

3.3.4 At this time, CITY does not know the timing of improvements to or 
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widening of Grove Avenue. CITY is willing to allow the project to continue to be located 
in the ultimate street right-of-way and neighborhood edge so long as CITY maintains its 
ability to widen the street when the need arises, without interference from the project. 

 
3.3.5 CITY will provide OWNER and APPLICANT with written notice, at 

least twelve (12) months prior, of CITY’s intention to widen Grove Avenue. 
OWNER/APPLICANT will be responsible for the removal or relocation of the cell tower 
and related improvements, at OWNER/APPLICANT’s sole expense, within the twelve 
(12) months of notification unless otherwise extended by mutual consent. Failure to 
remove APPLICANT’s facilities within the time period stipulated may result in removal 
by CITY. If CITY removes APPLICANT’s facilities, CITY will bill APPLICANT for any 
costs incurred as part of the removal and APPLICANT agrees to pay said costs within 
thirty (30) days of receipt of invoice. 

 
3.3.6 Should APPLICANT wish to relocate their facilities on the same site 

or another site, APPLICANT may do so at its sole expense. CITY agrees to work with 
APPLICANT to process the plans necessary to obtain entitlements for the new project. 
APPLICANT shall be required to comply with all development standards in effect at the 
time of the new project submittal. Further, CITY is not obligated to approve the new 
project if it does not comply with the development standards in effect at that time. 

 
4. MISCELLANEOUS PROVISIONS. 

 
4.1 Recordation of Agreement. This Agreement and any amendment or 

cancellation thereof shall be recorded with the San Bernardino County Recorder by the 
City Clerk within ten (10) days after the CITY executes this Agreement, as required by 
Section 65868.5 of the Government Code. If the parties to this Agreement or their 
successors in interest amend or cancel this Agreement as provided for herein and in 
Government Code Section 65868, or if the CITY terminates or modifies the agreement 
as provided for herein and in Government Code Section 65865.1 for failure of the 
applicant to comply in good faith with the terms or conditions of this Agreement, the City 
Clerk shall have notice of such action recorded with the San Bernardino County 
Recorder. 

 
4.2 Entire Agreement. This Agreement sets forth and contains the entire 

understanding and agreement of the parties, and there are no oral or written 
representations, understandings or ancillary covenants, undertakings or agreements 
which are not contained or expressly referred to herein. No testimony or evidence of any 
such representations, understandings or covenants shall be admissible in any 
proceeding of any kind or nature to interpret or determine the terms or conditions of this 
Agreement. 

 
4.3 Severability. If any term, provision, covenant or condition of this 

Agreement shall be determined invalid, void or unenforceable, the remainder of this 
Agreement shall not be affected thereby to the extent such remaining provisions are not 
rendered impractical to perform taking into consideration the purposes of this 
Agreement. 
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4.4 Interpretation and Governing Law. This Agreement and any dispute arising 
hereunder shall be governed and interpreted in accordance with the laws of the State of 
California. This Agreement shall be construed as a whole according to its fair language 
and common meaning to achieve the objectives and purposes of the parties hereto, and 
the rule of construction to the effect that ambiguities are to be resolved against the 
drafting party shall not be employed in interpreting this Agreement, all parties having 
been represented by counsel in the negotiation and preparation hereof. 

 
4.5 Section Headings. All section headings and subheadings are inserted for 

convenience only and shall not affect any construction or interpretation of this 
Agreement. 

 
 
plural. 

4.6 Singular and Plural. As used herein, the singular of any word includes the 

 

4.7 Time of Essence. Time is of the essence in the performance of the 
provisions of this Agreement as to which time is an element. 

 
4.8 Waiver. Failure by a party to insist upon the strict performance of any of 

the provisions of this Agreement by the other party, or the failure by a party to exercise 
its rights upon the default of the other party, shall not constitute a waiver of such party’s 
right to insist and demand strict compliance by the other party with the terms of this 
Agreement thereafter. 

 
4.9 No Third Party Beneficiaries. This Agreement is made and entered into for 

the sole protection and benefit of the parties and their successors and assigns. No other 
person shall have any right of action based upon any provision of this Agreement. 

 
4.10 Force Majeure. Neither party shall be deemed to be in default where 

failure or delay in performance of any of its obligations under this Agreement is caused 
by floods, earthquakes, other Acts of God, fires, wars, riots or similar hostilities, strikes 
and other labor difficulties beyond the party’s control, (including the party’s employment 
force), government regulations, court actions (such as restraining orders or injunctions), 
or other causes beyond the party’s control. If any such events shall occur, the term of 
this Agreement and the time for performance by either party of any of its obligations 
hereunder may be extended by the written agreement of the parties for the period of 
time that such events prevented such performance, provided that the term of this 
Agreement shall not be extended under any circumstances for more than five (5) years. 

 
4.11 Successors in Interest. The burdens of this Agreement shall be binding 

upon, and the benefits of this Agreement shall inure to, all successors in interest to the 
parties to this Agreement. All provisions of this Agreement shall be enforceable as 
equitable servitudes and constitute covenants running with the land. Each covenant to 
do or refrain from doing some act hereunder with regard to development of  the 
Property: (a) is for the benefit of and is a burden upon every portion of the Property; (b) 
runs with the Property and each portion thereof; and, (c) is binding upon each party and 
each successor in interest during ownership of the Property or any portion thereof. 
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4.12 Counterparts. This Agreement may be executed by the parties in 
counterparts, which counterparts shall be construed together and have the same affect 
as if all of the parties had executed the same instrument. 

 
4.13 Jurisdiction and Venue. Any action at law or in equity arising under this 

Agreement or brought by a party hereto for the purpose of enforcing, construing or 
determining the validity of any provision of this Agreement shall be filed and tried in the 
Superior Court of the County of San Bernardino, State of California, and the parties 
hereto waive all provisions of law providing for the filing, removal or change of venue to 
any other court. 

 
4.14 Project as a Private Undertaking. It is specifically understood and agreed 

by and between the parties hereto that the development of the Project is a private 
development, that neither party is acting as the agent of the other in any respect 
hereunder, and that each party is an independent contracting entity with respect to the 
terms, covenants and conditions contained in this Agreement. No partnership, joint 
venture or other association of any kind is formed by this Agreement. The only 
relationship between CITY and OWNER is that of a government entity regulating the 
development of private property and the owner of such property. 

 
4.15 Further Actions and Instruments. Each of the parties shall cooperate with 

and provide reasonable assistance to the other to the extent contemplated hereunder in 
the performance of all obligations under this Agreement and the satisfaction of the 
conditions of this Agreement. Upon the request of either party at any time, the other 
party shall promptly execute, with acknowledgment or affidavit if reasonably required, 
and file or record such required mutually agreeable instruments and writings and take 
any actions as may be reasonably necessary under the terms of this Agreement to carry 
out the intent and to fulfill the provisions of this Agreement or to evidence or 
consummate the transactions contemplated by this Agreement.  The City Manager may 
delegate his powers and duties under this Agreement to an Assistant City Manager or 
other management level employee of the CITY. 

 
4.16 Eminent Domain. No provision of this Agreement shall be construed to 

limit or restrict the exercise by CITY of its power of eminent domain. 

 
4.17 Authority to Execute. The person or persons executing this Agreement on 

behalf of OWNER and APPLICANT warrants and represents that he or she/they have 
the authority to execute this Agreement on behalf of his or her/their corporation, 
partnership or business entity and warrants and represents that he or she/they has/have 
the authority to bind OWNER and APPLICANT to the performance of its obligations 
hereunder. 

 
IN WITNESS WHEREOF, the parties hereto have executed this Agreement on 

the day and year set forth below. 
 
 

[SIGNATURES CONTAINED ON FOLLOWING PAGE] 
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SIGNATURE PAGE 
TO DEVELOPMENT 

AGREEMENT 
 

"OWNER" 
 
 
 

By:    
(Name) 

 
 

Date:    
 
 

"APPLICANT" 
New Cingular Wireless PCS, LLC, a 
Delaware limited liability company 
By: AT&T Mobility Corporation 
Its: Manager 

 
By:   
Mark Rivera 
Real Estate & Construction 

Date:    

 

"CITY" 
 

CITY OF ONTARIO 
 
 
 

By:   
Al C. Boling 
City Manager 

 
Date:    

 

ATTEST: 
 
 
  

City Clerk, Ontario 



19  

CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 
 

STATE OF STATE ) 
) ss. 

COUNTY OF SAN BERNARDINO ) 
 

On , 2014 before me, , 
Date Name And Title Of Officer (e.g. “Jane Doe, Notary Public”) 

 

personally appeared , 
Name of Signer(s) 

 

WDD proved to me on the basis of satisfactory evidence to be the person(s) whose name(s)  is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

 

I  certify  under  PENALTY  OF  PERJURY  under  the  laws  of  the  State  of  California  that  the  
foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 
 
 
 
 

 
 

Signature of Notary Public (Notary Seal) 

 
 

OPTIONAL 
 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could 
prevent fraudulent reattachment of this form. 

 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

D Individual 
D Corporate Officer 

 
Title(s) Title or Type of Document 

D Partner(s) D Limited 
D General 

D Attorney-In-Fact Number Of Pages 

D Trustee(s) 
D Guardian/Conservator 
D Other: 

 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

Date Of Document 

 
Signer(s) Other Than Named Above 
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT 

 
STATE OF STATE ) 

) ss. 
COUNTY OF ) 

 

On , 2014, before me, , 
Date Name And Title Of Officer (e.g. “Jane Doe, Notary Public”) 

 

personally appeared , 
Name of Signer(s) 

 

WDD proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in 
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the 
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

 

I  certify  under  PENALTY  OF  PERJURY  under  the  laws  of  the  State  of  California  that  the  
foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 
 
 
 
 

 
 

Signature of Notary Public (Notary Seal) 

 
 

OPTIONAL 
 

Though the data below is not required by law, it may prove valuable to persons relying on the document and could 
prevent fraudulent reattachment of this form. 

 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

D Individual 
D Corporate Officer 

 
Title(s) Title or Type of Document 

D Partner(s) D Limited 
D General 

D Attorney-In-Fact Number Of Pages 

D Trustee(s) 
D Guardian/Conservator 
D Other: 

 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

Date Of Document 

 
Signer(s) Other Than Named Above 
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EXHIBIT "A" 
TO DEVELOPMENT 

AGREEMENT 
 
 

Legal Description of Property 
 
Lot 49, in Section 8 Township 2, South, Range 7 West, San Bernardino Base and 
Meridian, according to Map of Subdivision of Part of Rancho Santa Ana Del Chino, as 
shown by Map on file in Book 6, Page 15 of Maps, in the Office of the County Recorder 
of said San Bernardino County. 

 
APN: 1052-481-02-0-000 
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EXHIBIT "B" 
TO DEVELOPMENT AGREEMENT 

 
 

Map showing Property and its 
location 
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EXHIBIT "C" 
TO DEVELOPMENT 

AGREEMENT 
 

Conceptual Site Plan 
 

 



25  

 

 





 

 

Page 2 of 2 

 

The 2014 update to the City of Ontario Local Guidelines for Implementing CEQA will be distributed to 

all applicable City departments upon approval by the City Council.  The Local Guidelines shall be 

reviewed periodically for conformance with future State Legislation and changes to the State CEQA 

Guidelines. 
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RESOLUTION NO. ________ 
 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, AMENDING AND ADOPTING LOCAL GUIDELINES FOR 
IMPLEMENTING THE CALIFORNIA ENVIRONMENTAL QUALITY ACT 
(PUBLIC RESOURCES CODE §§ 21000 ET SEQ.). 
 
WHEREAS, the California Legislature has amended the California Environmental 

Quality Act (“CEQA”) (Pub. Resources Code §§ 21000 et seq.) and the State CEQA 
Guidelines (Cal. Code Regs, tit. 14, §§ 15000 et seq.); and the California courts have 
interpreted specific provisions of CEQA and the State CEQA Guidelines; and 

 
WHEREAS, Section 21082 of CEQA requires all public agencies to adopt 

objectives, criteria and procedures for the evaluation of public and private projects 
undertaken or approved by such public agencies, and the preparation, if required, of 
environmental impact reports and negative declarations in connection with that 
evaluation; and 

 
WHEREAS, the City of Ontario (“City”) must revise its local guidelines for 

implementing CEQA to make them consistent with the current provisions and 
interpretations of CEQA and the State CEQA Guidelines. 

 
NOW, THEREFORE, the City of Ontario hereby resolves as follows: 
 
SECTION 1. The City adopts “Local Guidelines for Implementing the 

California Environmental Quality Act (2014 Revision),” a copy of which is on file in the 
Records Management Department and is available for inspection by the public. 

 
SECTION 2.  All prior actions of the City enacting earlier guidelines are 

hereby repealed. 
 
NOW, THEREFORE, BE IT RESOLVED that the City Council adopts the 

amended Local Guidelines for Implementing California Environmental Quality Act. 
 
The City Clerk of the City of Ontario shall certify as to the adoption of this 

Resolution. 
  

PASSED, APPROVED, AND ADOPTED this 12nd day of September 2014. 
 
 
 
 

      _____________________________________ 
      PAUL S. LEON, MAYOR 



 
ATTEST: 
 
 
 

________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO LEGAL FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 



 
STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Resolution No. 2014-________ was duly passed and adopted by the City 
Council of the City of Ontario at their regular meeting held September 2, 2014 by the 
following roll call vote, to wit: 
 
AYES:  COUNCIL MEMBERS: 
 
NOES: COUNCIL MEMBERS: 
 
ABSENT: COUNCIL MEMBERS: 
 
 
 
 
 
      ____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
The foregoing is the original of Resolution No. 2014-_______ duly passed and adopted 
by the Ontario City Council at their regular meeting held September 2, 2014. 
 
 
 
 
 
      _____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 





ORDINANCE NO._________ 
 
 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, AMENDING CHAPTER 6 OF TITLE 4 OF THE ONTARIO 
MUNICIPAL CODE RELATED TO SEVENTY-TWO (72) HOUR PARKING 
LIMITATIONS. 

 
WHEREAS, the general provisions governing traffic within the City of Ontario 

(“City”) are set forth in Chapter 6 of Title 4 of the Ontario Municipal Code; and  
 
WHEREAS, Section 4-6.1011 of Article 10 of Chapter 6 of Title 4 of the Ontario 

Municipal Code limits parking of any vehicle to no more than seventy-two (72) 
consecutive hours on any street or alley within the City; and 
 

WHEREAS, Section 4-6.309 of Article 3 of Chapter 6 of Title 4 and Section 
4-6.1016 of Article 10 of Chapter 6 of Title 4 of the Ontario Municipal Code give the 
Police Department the authority to remove from streets abandoned vehicles or vehicles 
in violation of established parking regulations; and 
 

WHEREAS, in addition to public roadways, there are numerous City-owned, 
off-street public parking lots and parking facilities where vehicles are either abandoned 
or parked for more than seventy-two (72) hours; and 
 

WHEREAS, vehicles abandoned or parked in public parking lots and facilities for 
extended periods of time can disrupt the use of these public facilities, attract crime or 
vandalism, and create a public nuisance; and 
 

WHEREAS, it is in the City’s best interest to maintain these public parking lots 
and facilities in good order and maximize parking availability for the benefit of all 
residents and business owners by ensuring that vehicles are not left unattended for 
extended periods of time; and 
 

WHEREAS, it is prudent and in the interests of public  safety and welfare to apply 
the seventy-two (72) hour parking limitation to all public parking lots and public parking 
facilities and to provide law enforcement the authority to remove vehicles from these 
parking lots and facilities if the limitation is exceeded. 
 

NOW THEREFORE, THE CITY COUNCIL OF THE CITY OF ONTARIO, 
CALIFORNIA, DOES HEREBY ORDAIN AS FOLLOWS: 
 

SECTION 1. Section 4-6.306 of Article 3 of Chapter 6 of Title 4 of the Ontario 
Municipal Code is hereby amended, in its entirety, to read as follows: 
 

Article 3.  Enforcement and Obedience to Traffic Regulations 
 

Section 4-6.306.  Interference with Police Officers, Other Authorized Persons, 
and Markings. 



(a) No person shall interfere with, or obstruct in any way, any police officer 
or other officer or employee of the City in the enforcement of the provisions of 
this chapter. 

 

(b) The removal, obliteration, or concealment of any chalk or other 
distinguishing mark used by any police officer or other employee or officer of the 
City in connection with the enforcement of the parking regulations of this chapter 
shall, if done for the purpose of evading the provisions of this chapter, constitute 
such interference or obstruction. 

 

(c) A mere change in the position of any automobile or other vehicle within 
the prescribed area and within the same block during times of limited parking, or 
a mere change in the stall, space, or position of any automobile or other vehicle 
within the same City-owned parking lot or parking facility during a period of 
seventy-two (72) or more consecutive hours, shall not constitute a defense, 
excuse, or justification for any prosecution pursuant to the provisions of this 
chapter. 
 

SECTION 2. Section 4-6.309 of Article 3 of Chapter 6 of Title 4 of the Ontario 
Municipal Code is hereby amended, in its entirety, to read as follows: 
 

Article 3.  Enforcement and Obedience to Traffic Regulations 
 

Section 4-6.309.  Removal of Vehicles from Streets, Alleys and City-Owned 
Parking Lots and Parking Facilities. 
 

Any regularly employed and salaried officer of the Police Department, or any 
other authorized person undertaking the enforcement of the provisions of this 
chapter, may remove or cause to be removed the following vehicles: 

 

(a)  Any vehicle which has been parked or left standing upon a street, alley, 
or City-owned parking lot or parking facility for a period of seventy-two (72) or 
more consecutive hours; or 

 

(b)  Any vehicle which is parked or left standing upon a street, alley, or City-
owned parking lot or parking facility between the hours of 7:00 a.m. and 
7:00 p.m. when such parking or standing is prohibited by law and signs are 
posted giving notice of such removal; provided, however, that signs giving notice 
that such vehicle may be removed shall be erected or placed at least twenty-four 
(24) hours prior to the removal; or 

 

(c)   Any vehicle which is parked or left standing upon a street, alley, or City-
owned parking lot or parking facility where the use of such street, alley, or City-
owned parking lot or parking facility, or any portion thereof, is necessary for the 
cleaning, repair, or construction of the street, alley, or City-owned parking lot or 
parking facility or for the installation of underground utilities, or where the use of 
the street, alley, or City-owned parking lot or parking facility, or any portion 
thereof, is authorized for a purpose other than the normal flow of traffic, or where 
the use of the street, alley, or City-owned parking lot or parking facility, or any 
portion thereof, is necessary for the movement of equipment, articles, or 



structures of unusual size and the parking of such vehicle would prohibit or 
interfere with such use or movement; provided, however, that signs giving notice 
that such vehicle may be removed shall be erected or placed at least twenty-four 
(24) hours prior to the removal. 

 

SECTION 3. Section 4-6.1011 of Article 10 of Chapter 6 of Title 4 of the 
Ontario Municipal Code is hereby amended, in its entirety, to read as follows: 
 

Article 10.  Stopping, Standing, and Parking for Certain Purposes or in Certain 
Places 
 

Section 4-6.1011.  Seventy-Two (72) Hour Limit. 
 

No person who owns or has possession, custody, or control of any vehicle shall 
park such vehicle upon any street, alley, or City-owned parking lot or parking 
facility for a period of seventy-two (72) or more consecutive hours. 

 

SECTION 4. Section 4-6.1016 of Article 10 of Chapter 6 of Title 4 of the 
Ontario Municipal Code is hereby amended, in its entirety, to read as follows: 

 

Article 10.  Stopping, Standing, and Parking for Certain Purposes or in Certain 
Places 
 

Section 4-6.1016.  Removal of Vehicles. 
 

In the event of a violation of the provisions of § 4-6.309 of Article 3; §§ 4-6.1003 
through 4-6.1005, 4-6.1007, 4-6.1009, 4-6.1011, 4-6.1014 of Article 10; 
§ 4-6.1108 of Article 11; and §§ 4-6.1204 and 4-6.1207 of Article 12 of this 
chapter, the Police Department is hereby authorized to have the violating 
vehicles towed away and stored, and the owner, driver, or other person with a 
right of possession of the vehicle shall pay all lawful charges before the vehicle is 
returned, in addition to any bail or fine imposed by the courts for the citation of 
the violation. 

 

SECTION 5.  This updated amendment to the ordinance shall become 
effective thirty (30) days following its adoption. 

 

SECTION 6. The Mayor shall sign this Ordinance and the City Clerk shall 
certify as to the adoption and shall cause a summary thereof to be published at least 
once, in a newspaper of general circulation in the City of Ontario, California within 
fifteen (15) days of the adoption.  The City Clerk shall post a certified copy of this 
ordinance, including the vote for and against the same, in the Office of the City Clerk, in 
accordance with Government Code Section 36933. 
 
  
 
 
 
 
 



PASSED, APPROVED, AND ADOPTED this ________ day of __________2014. 
 
 
 
 
      _____________________________________ 
      PAUL S. LEON, MAYOR 
 
 
ATTEST: 
 
 
 
________________________________ 
MARY E. WIRTES, MMC, CITY CLERK 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
BEST BEST & KRIEGER LLP 
CITY ATTORNEY 
 
 



 
STATE OF CALIFORNIA   ) 
COUNTY OF SAN BERNARDINO ) 
CITY OF ONTARIO     ) 
 
 
I, MARY E. WIRTES, City Clerk of the City of Ontario, DO HEREBY CERTIFY that 
foregoing Ordinance No. _______ was duly introduced at a regular meeting of the City 
Council of the City of Ontario held _____________ and adopted at the regular meeting 
held ___________, 2014 by the following roll call vote, to wit: 
 
 
AYES: COUNCIL MEMBERS:  
 
NOES: COUNCIL MEMBERS:  
 
ABSENT: COUNCIL MEMBERS:  
 
 
 
 
 
 
      ____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
 
 
 
 
 
 
 
I hereby certify that the foregoing is the original of Ordinance No. _______ duly passed 
and adopted by the Ontario City Council at their regular meeting held ____________ 
and that Summaries of the Ordinance were published on ___________ and 
_____________, in the Inland Valley Daily Bulletin newspaper. 
 
 
 
      _____________________________________ 
      MARY E. WIRTES, MMC, CITY CLERK 
 
(SEAL) 
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